Se _—— 































APRIL, 1938 


Journal 


of the 


American Judicature 
Society 


To Promote the Efficient Administration of Justice 




















CONTENTS 
Lenten Reflection for Lawyers—By Robert N. Wilkin.............. 187 
Conciliation Court Established in Washington......-........-.... 188 
Progress in Legal Aid Field—By Reginald Heber Smith 189— By 
ey ls oo dceda ss twiehewecaeedvessenadeasiabon 190 
Missouri Institute for Administration of Justice.-.-.----.-.-.-.-. 193 





For Business Management of Courts—Ashurst Bill Strongly Sup- 
ported by Am. Bar Assoc. 195—Management Principle Demonstrated 
Th onncn sabe beNeGnte Ue EOURL aks oF rdwneeerdtaAbaeene kA 198 





Efficiency of Higher Courts in Connecticut—By Arthur T. Vander- 























DT .Sukackees Mek aes Ge ed eka sae se eRe ed ce eiadceanesneaperahahs 201 
Unified Court Plan Provided for Ohio.............0.sececcceucuees 204 
Attorney General Reports on Congestion and Delays.-.......... 205 
Virginia Bar Bill Enacted— News from Other States................ 207 
New Methods for Service by Live State Bars.......-.............. 210 
Public Opinion and Reform in Trial Procedure—Litigants Deserve 

Advantage of Three-Judge Trial Bench ................... cee eeeuee 213 
Strong Argument for Bar Integration— By Carl B. Rix........... 218 
Bar Association Activities at High Tide......--------.--.eeeeeenes 225 











Published Bi-monthly by the American Judicature Society at 120 West Polk St., Chicago, 
Ill. Entered as second class matter October 4, 1937, at the Post Office at Chicago, IIL. 
under the act of August 24, 1912. 


Editorial and Executive Office at the Law School Building 
University of Michigan, Ann Arbor 
Subscrivtion Price Twenty Cents per Annum—Single Copies Ten Cents 





a 

















THE AMERICAN JUDICATURE SOCIETY 


To Promote the Efficient Administration of Justice 


(Incorporated in 1913) 


Law School, Ann Arbor, Mich. 


President: FRANK E. ATwoop 


Vice-Presidents: Siras A. Harris, Ohio; VAN BuREN Perry, 


South Dakota; Henry B. WALKER, Indiana 


Chairman of the Board: Oscar C. Hutt; Secretary-Treasurer: Hersert HARLeEy; 
Assistant Secretary-Treasurer: WILL SHAFROTH 


Alabama 
BorDEN BURR 


Arizona 

SAMUEL M. FEGTLEY 
Arkansas 

J. F. LoucHBoroucu 

GeorGE B. ROSE 
California 

CHARLES A. BEARDSLEY 

O. K. CUSHING 

JoHN Perry Woop 
Colorado 

WILBUR DENIOUS 

WILL SHAFROTH 

STANLEY T. WALLBANK 
Connecticut 

CHARLES E. CLARK 
Delaware 

C. L. Warp, Jr. 
District of Columbia 

CLARENCE N. GOODWIN 

Ropert N. MILLER 
Florida 

KENNETH I. McKay 

WiiiiAm H. Rocers 

GILES PATTERSON 
Georgia 

Rospert C. ALSTON 

E. SMYTHE GAMBRELL 
Idaho 

FRANK MARTIN 
Illinois 

ALBERT KocouREK 

STEPHEN LOVE 

Ropert W. MILLAR 

R. ALLAN STEPHENS 

Joun H. WicMorE 
Indiana 

Henry B. WALKER 

BERNARD C. GAVIT 
Towa 

Rotiin M. PERKINS 

Joun C. Pryor 
Kansas 

Jacos C. RUPPENTHAL 

C. L. Hunt 
Kentucky 

James D. Mocquot 

RicHArD C. STOLL 


DIRECTORS 


Louisiana 
Monte LEMANN 
WALKER B. SPENCER 


Maryland 
E. H. Younc 
Massachusetts 
DUNBAR F. CARPENTER 
Rogert G. DopcE 
FRANK W. GRINNELL 
Roscoe PouND 
Michigan 
Henry M. BATES 
Cart V. ESSERY 
HERBERT HARLEY 
Oscar C. Huy 
BURKE SHARTEL 
Epson R. SUNDERLAND 
Henry C. WALTERS 


Minnesota 
Morris B. MITCHELL 
RovaL A. STONE 
Epwarp F. WAITE 
Mississippi 
ApAm T. STOVALL 
Missouri 
FRANK P. BARKER 
FRANK E. Atwoop 


Montana ] 
WALTER AITKEN 


Nebraska 
LINCOLN FROST 


Nevada 
A. L. Scott 


New Hampshire 
Joun R. McLane 
New Jersey 
CHARLES L. CARRICK 
ARTHUR VANDERPILT 
New Mexico 
CLARENCE M. Botts 
New York 
Georce H. Bonp 
Juttus Henry CoHEN 
Moses H. GrossMAN 
ADOLPH J. RODENBECK 
PHILip J. WICKSER 


Indexing Service: H. W. Wilson Company 


North Carolina 
A. B. ANDREWS 
James G. MERRIMON 


North Dakota 
A. W. CuPLER 
A. M. Kvetio 
Ohio 
GeorceE B. Harris 
Ropert B. TUNSTALL 
CarL V. WEYGANDT 
Rogpert N. WILKIN 
Oklahoma 
Epcar A. DE MEULES 
J. S. Lewis 
Oregon 
Hatt S. Lusk . 
MacCormac SNOW 


Pennsylvania 
Joun G. BUCHANAN 
Epcar S. McKaic 
IRA JEWELL WILLIAMS 


Rhode Island 

FraNK L. HINCKLEY 
South Carolina 

A. M. LUMPKIN 
South Dakota 

VAN BUREN PERRY 

Joun H. VoorHEES 
Tennessee 

WALTER P. ARMSTRONG 

Eart KInG 
Texas 

Joun H. Bicketrt, Jr. 

James W. McCLenpon 

Davip A. SIMMONS 
Utah 

Georce H. SMITH 
Vermont 

Georce B. Younc 
Virginia 

James H. Corsitt 
Washington 

Epwarp W. ALLEN 

B. H. Kizer 
West Virginia 

CLARENCE E. MARTIN 
Wisconsin 

FRANK T. BozsEL 

WituiaM E. FIsHer 

Cart B. Rix 

















JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 
Vol. 21, No. 6 





Herpsert Harvey, Editor April, 1938 





Annual Meeting of Judicature Society May,Eleventh 


The annual meeting of the American Judicature Society will be held 
Wednesday, May 11, at four o’clock in the Mayflower Hotel, Washington. 
The meetings of members and, later, of directors will be followed by a dinner 
sponsored by the Section on Judicial Administration of the American 
Association and the Judicature Society. 

The meeting precedes the sessions of the American Law Institute, which 
will begin with a reception at ten o’clock Wednesday evening. The late hour 
for the business meeting is chosen because many of the Society’s members 
will need to attend meetings of the American Bar Association’s committees 
on the same day. The dinner will be open to all lawyers and ladies accom- 
panying them. Members of the Society will enjoy the privilege of attending 
Law Institute sessions and also its luncheons and annual dinner. 

Judge John J. Parker, chairman of the Section on Judicial Administra- 
tion, has adopted the assembly line method for the work of the Section’s 
seven committees, and reports will be virtually completed by May 11, and 
will afford much interesting material for his presentation at the dinner. 
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Lenten Reflection for Lawyers 
By Ropert N. WILKIN' 








The Cross, aside from its religious and trans- 
cendental . significance, has also a political and 
legal significance. It stands as an eternal indict- 
ment against despotism. It marks history’s most 
tragic instance of tyranny—both the tyranny of 
the dictator and the tyranny of the mob. The 
ignominy and the suffering of the Cross were 
imposed upon a just ‘man because Pilate feared 
Caesar and because he was “willing to content 
the people.” 

Pilate said, “I find in him no fault at all.” 
But because it was alleged with evil cunning 
that Jesus had said he was king of the Jews, 
he was denied protection of the law against the 
crowd that clamored, “Crucify him, 


crucify 
him.” 


Tiberius Caesar was emperor and his atrocious 
disregard of human life and liberty wherever his 
own interests were at stake was known of all 
men. Pilate feared the wrath that would descend 
upon him if it should be reported at Rome that 
he had failed to suppress a man who assumed 
to rule by any authority other than that of the 
emperor. He took precaution for his own justi- 





1. Of the New Philadelphia (Ohio) Bar; 


sometime justice of the Ohio Supreme Court. 


fication, even against the protests of the Jews, 
by having inscribed above the cross in three 
languages, in Hebrew, Greek and Latin: Jesus 
King of the Jews. 

The trial and judgment were consonant neither 
with the Hebrew nor the Roman law. The Jew- 
ish accusers said, “It is not lawful for us to put 
any man to death.” And the Roman judge, 
“knew that for envy they had delivered him.” 
Jesus was accused because of bigotry and con- 
demned for political expediency. Justice was 
ignored and the “witness unto truth” was 
mocked. 

When Pilate laved his hands to lull his con- 
science-smart and sentenced “this just person” 
to be crucified, he made the cross for all time 
the symbol of that offense which man always 
commits when he fails to maintain an untram- 
meled tribunal for the witness of truth and the 
enforcement of justice. Man cannot violate 
truth and justice without crucifying what is most 
divine in his own nature. 

But let us be grateful with all our hearts for 
the resurrection, the great mystery of the re- 
newal of life. In spite of Calvary, in spite of 
all our lesser Calvaries, the spirit of truth and 
righteousness still lives and reigns. 
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Mapping Region to Be Conquered 


In a number of states in which the organized 
bar has grappled with specific reforms in the ad- 
ministration of justice there has developed a 
sense of duty and an ambition to embrace the 
entire subject. There are three main divisions, 
namely, personnel, organization and procedure. 
In personnel and organization both bench and 
bar are included, and where the bar creates or 
supports a judicial council it also assumes some 
responsibility for procedure. 

It is a good plan to map this territory. Per- 
sonnel, for instance, includes the mode of selec- 
tion and tenure of lawyers as well as of judges. 
Organization is a field in which judges, courts 
and lawyers are all involved. As to procedure 
it is evident that lawyers and judges are con- 
cerned and have responsibility, whether rules be 
sanctioned by the legislature or by the judiciary. 
It appears at once that there is scope for all the 
talent the bench and bar can muster. 

Planning should be made with the map in view 
and with a coordination of all forces. Ideals can 
be set up for all major projects, such as judicial 
selection and tenure, legal education and admis- 
sion to practice, unified administration of the 
entire judiciary, integration of the bar, and rule 
drafting and rule-making, not omitting criminal 
procedure. It will be observed that while the 
judges have an essential duty in respect to some 
of these fields the larger part of the entire pro- 
gram depends upon the practitioners. In the 
matter of judicial selection the judges will not 


be conspicuous. For administration of the judi- 
cial system their responsibility is clear, and calls 
for administrative organization. But there need 
be no sharp distinctions and the judges will con- 
tinue to lend a hand as individuals in most of 
these fields. 

The American Bar Association has properly 
assumed the leadership. It has approved a gen- 
eral mode of judicial selection, and might well 
follow this with an ideal law covering voluntary 
and involuntary judicial retirement and pensions. 
The Bar Association has further definitely com- 
mitted itself through its section on judicial ad- 
ministration to all that can be done under pro- 
cedural rules and to some extent to administra- 
tive rules and orders. It will doubtless before 
long embrace the vital matter of court organiza- 
tion and make proposals for the distribution of 
jurisdiction when the court structure gets rid of 
its innumerable petty tribunals. It cannot afford 
to lag behind the more progressive states, in a 
program for competent judges for small claims 
and petty offenses. 


It is to be presumed that progress will be 
spotty both as to subject matter and locality. 
The greater the need then for mapping the en- 
tire subject. The younger lawyers should be 
made aware of a field commensurate with their 
ambition and should be determined that they 
shall not spend their entire lives in building a 
judicature which will meet a reasonable standard. 


Conciliation Court Established in Washington 


After a mighty struggle in committee the con- 
gress passed an act to provide a conciliation 
branch court in the Municipal Court for the 
District of Columbia. Judge Nathan Cayton of 
this court has striven for several years to advance 
the conciliation court bill, which was signed by 
the President March 7. 

A curious feature of the struggle was the ap- 
pearance before a sub-committee of the District 
committee of several Washington lawyers who 
seemed to believe that they were justified in 
opposing the bill as an encroachment on the pro- 
fession’s prerogatives. On the other hand, sup- 
port was given by an astonishing number of 
organizations, officials and individuals, among 
who was our president, Newton D. Baker. 

This comment is made because it would seem 
that any municipal court should be able, under 
its own rules, to segregate cases involving less 
than fifty dollars and provide for simple proce- 


dure, so that justice may be done at a saving 
both to the court and to the public. The sub- 
committee report (1854) to accompany S. 1835 
listed the following means provided in the bill 
for “corrective improvements”: 

1. Voluntary arbitration and conciliation pro- 
cedure. 

2. Assistance by the clerk in preparation of 
suit papers. 

3. Shortening the notice period to five to 
fifteen days (from the present three-week period. ) 

4. Service by registered mail as well as by 
the U. S. marshal. 

5. Simplified and uniform statement of claim. 

6. Waiver of technicalities 
trials on return day. 

7. One dollar filing fee and procedure for 
waiving costs for worthy suitors. 

8. Informal trial procedure. 


and expediting 
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9. Instalment payment of judgments. 

10. Supplementary examination of defendants 
in wage-claim cases. 

11. Simple, inexpensive and speedy procedure. 


Progress in the 


By REGINALD 


At the Kansas City convention last September, 
the American Bar Association’s Committee on 
Legal Aid Work inaugurated the plan of holding 
a joint meeting with the members of legal aid 
committees of state and local bar associations, 
together with any other lawyers who might be 
interested in learning more about what legal aid 
work is and how it functions. 


Approximately fifty persons attended the first 
meeting which was held on the afternoon of 
September 27, 1937. The session produced so 
much interest and such fruitful discussion that 
it was decided to hold such a meeting every 
year in conjunction with the annual convention 
of the American Bar Association. 

Quite naturally, the main theme in the dis- 
cussion was the responsibility of the organized 
bar for the proper conduct and extension of legal 
aid work. The American Bar Association’s Com- 
mittee on Legal Aid Work devoted the main part 
of its 1937 report to that subject. Briefly stated, 
the Committee believes that the long-range 
future of legal aid work depends upon the devel- 
opment of the integrated state bar in the United 
States. The theory is that legal aid work has 
become .an indispensable adjunct to the admin- 
istration of justice in a democracy. It is the 
one legal agency that, in the cases of the poor, 
gives effect to the constitutional guarantee of the 
equal protection of the laws. 

It has long been a problem where the respon- 
sibility for, and control of, legal aid work should 
be vested. The integrated bar seems to afford 
the answer because, established by act of legis- 
lature or by rules of court, it is a public or 
quasi-public body. In a complex civilization, 
democracy can function most effectively if spe- 
cialized services are entrusted to those who are 
specialists in that field. Legal aid work is a 


1. Of the Boston Bar; Chairman of the Amer- 
ican Bar Ass’n Committee on Legal Aid, whose 
report in the Advance Program of the 1937 An- 
nual Meeting contains seventeen pages of infor- 
mation concerning legal aid services. 
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12. Night sessions. 

Much information concerning conciliation and 
small claims courts will be sent to any reader 
who requests it. 


Legal Aid Field 


HEBER SMITH! 


specialized service in the field of the law and 
lawyers obviously are the specialists in law. 

The general plan is that each integrated state 
bar should make itself responsible for legal aid 
work in its jurisdiction. It may, of course, 
delegate local supervision of local legal aid agen- 
cies to competent city or county bar associations. 
If a community already has a good legal aid 
organization—as nearly all the large cities in the 
United States have—then the local bar would 
support it and uphold it. If a community needs 
a legal aid office and has none, the bar would 
be responsible to bring one into being. In 
smaller communities where a formal organization 
might be unnecessary, the bar would mainta‘n 
a list of attorneys who would accept legal aid 
cases and their work would be checked up. 

As Mrs. Rutherford pointed out in her book 
about the American Bar Association, work of 
this type is the most effective that any bar 
organization can undertake if it wishes to make 
itself more understandable to the general public 
and to secure for itself a larger measure of 
public good will. 

Out of the general discussion also emerged 
the idea of certain surveys to determine: (1) 
the actual need for legal aid service in a given 
city or district; (2) how far that need is being 
fully met; and (3) what the organized bar can 
do to make certain that the service is always 
equal to the need. 

While final decision has not yet been reached, 
the American Bar Association has under consid- 
eration the following surveys to be conducted 
by local agencies: 

The State of Washington, which has an inte- 
grated bar, which has had an excellent committee 
on legal aid work and which can secure the 
cordial cooperation of the public welfare officials 
of the state. 

Philadelphia and its two adjoining counties. 

Pittsburgh and its two adjoining counties. 

In both of these great cities in Pennsylvania 
are efficient legal aid societies whose attorneys 
would like to cooperate in the undertaking. 
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Kansas City, where a special committee of 
the Lawyers’ Association of Kansas City, Junior 
Section, has been appointed for the purpose and 
where the local Law School is interested in par- 
ticipating. 

New York City, which has the oldest and 
largest legal aid organization in the world, to 
which the local bar associations have accorded 
an unusual measure of support. It is believed, 
however, that the Legal Aid Society needs to 
extend its service and will do so if it finds the 
ways and means. 

The technique of such a survey is fairly 
simple. Every legal aid office keeps records. 
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One record shows the source from which every 
case comes. The commonest sources are the 
different social agencies, Red Cross, judges, 
clerks of court, district attorneys, police, news- 
papers, labor unions, and so on. The survey 
contemplates having competent investigators go 
to such sources, find out if they are troubled 
by the cases of poor persons, what they do 
about them, if anything, where they refer 
them, whether the volume is substantial or 
trifling, and finally whether, if none exists, they 
would welcome the establishment of a legal aid 
organization under bar association auspices. 


Meeting the Need for Legal Aid to the Poor 


By CuHarLes Evans HuGuHes, Jr.* 


| This is the second of two radio talks, made 
possible through the interest of the Columbia 
Broadcasting System, to disseminate information 
on the necessity and nature of legal aid to the 
poor. | 

Day before yesterday the speaker was Harrison 
Tweed, president of the Legal Aid: Society of 
New York. His topic was “What Legal Aid 
Means to America’s Poor.” He sketched the 
history of legal aid work in this country and de- 
scribed the kind of service that is rendered to 
persons too poor to employ lawyers on the ordi- 
nary basis. He pointed out that the need of 
legal aid to the poor is not nearly as widely 
understood as that of medical and surgical aid. 
The social necessity that no one must be deprived 
of the latter, because of poverty, is so generally 
recognized that, comparatively speaking, the well- 
to-do contribute generously to hospitals; and pub- 
lic funds are readily reached to provide hos- 
pitalization, clinical care and expert medical ad- 
vice to the extent that private philanthropy does 
not meet the need. In reality the provision of 
needed legal assistance to the poor is in many 
ways just as vital a social necessity. For a man 
not to be abe to secure a just recognition of his 
legal rights, merely because he is too poor to pay 
a lawyer, leaves him with a sense of baffled out- 
rage, which may easily react upon him as seri- 
ously as a disease; and, as Mr. Tweed said, may 
be just as contagious and so react as seriously 





*President of the New York County Lawyers 
Association, Director and former Vice-President 
of the Legal Aid Society of New York, and former 
Solicitor-General of the United States. 


upon society. But public understanding of this 
fact is still in its elementary stage. 

That brings me to the subject of my own talk, 
“Meeting the Need for Legal Aid to the Poor.” 
The ideal that rich and poor shall stand on an 
equality before the law means something more 
than the assurance won in Magna Carta in 1215, 
“to no one will we sell, to no one will we refuse 
or delay right or justice,’ revolutionary as that 
advance was in that day. It means something 
more than that courts should be impartial and 
not consciously prefer the cause of the strong 
and influential over that of the weak and friend- 
less. Courts must act on the facts presented to 
them; they cannot develop those facts on their 
own motion unaided. This is in most cases the 
function of lawyers, whose services are an abso- 
lutely essential factor in the administration of 
justice. Equality before the law therefore re- 
quires that the poor have both advice as to their 
rights and representation of their just causes in 
the courts, which is both devoted and skillful. 
And meeting the need for legal aid to the poor 
therefore comes down to bringing to the poor 
the services of honest and competent lawyers. 

The existing means of meeting this need are, 
first, conscientious private lawyers; second, legal 
aid societies, bureaus and offices, some private 
and some publicly supported; and, third, en- 
lightened legislation, usually sponsored by legal 
aid societies or bar associations, to eliminate 
practices which bear harshly on the poor, or to 
simplify the machinery of justice in certain kinds 
of cases with which they are chiefly concerned. 
The first two of these categories correspond 
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roughly to those which provide medical and sur- 
gical care; the legal aid societies approximating 
in legal matters the function which hospitals and 
clinics perform in medical. We need not dwell 
on the third category, social legislation, because, 
while reforms like workmen’s compensation and 
the establishment of small claims courts may 
dispense with the need of lawyers in some cases, 
there still remain so many in which legal services 
are essential to justice that the obligation to 
bring them within reach of the poor is still, and 
always will be, a pressing one. 

The amount that the private lawyer, like the 
private doctor, can do, important as it is, has 
inherent limitations. This is especially true in 
the cities. The country lawyer, like the country 
doctor, is a friend and father confessor to the 
entire neighborhood. He knows everyone and 
everyone knows him. He takes care of the rich, 
the comfortably-off and the poor alike and charges 
them according to their means; the very poor 
not at all. Since he knows, or knows about, 
everybody, the country lawyer can without dif- 
ficulty distinguish the deserving from the unde- 
serving, the man with a just grievance from the 
crank, and give each the attention which he de- 
serves. This is legal aid in its best form. It 
does not need to be organized. The lawyers of 
the small community are their own legal aid so- 
ciety, just as the doctors of that community are 
the only necessary clinic. 


Needs of Large City 


At the other extreme are the crowded and 
complicated conditions of life in a metropolis. 
The individual lawyer, conscientious as he may be, 
is no more able to meet on any considerable scale 
the need for legal aid to the poor than is the 
private physician or ‘surgeon to meet the need 
for medical and surgical aid or the generous phil- 
anthropist to dispense charity directly. The poor 
are comparatively more numerous. They are not 
in any physical sense neighbors of those who 
would aid them. The individual practitioner, 
legal or medical, is not in contact with those who 
need legal or medical service, nor are they with 
him. The individual lawyer cannot, without very 
searching and time-taking investigation, distin- 
guish between the worthy and the unworthy ap- 
plicant or often even between the sane and the 
insane. Dealing with the legal needs of the poor 
of a great city, many of them foreign-born, also 
requires special techn’que which can be gained 
only by long experience in a multitude of such 
cases. In the mass, their problems are actually 
more expertly handled by the .trained attorneys 
attached to a legal aid society than they would 
be by other practitioners. And so it results that 





in the larger cities the conscientious private 
lawyer, while still giving a considerable amount 
of free legal service direct to persons with whom 
the normal relations of his life happen to bring 
him in contact, discharges his part of the obliga- 
tion to bring legal aid to the poor in the mass 
largely by contributing generously to a legal aid 
society. Between rural conditions at the one 
extreme and those of a great metropolis at the 
other, the need for organization of legal aid in- 
creases directly with the population; but it is 
safe to say that organization is necessary to some 
extent in urban communities of any considerable 
size. There now exist about a hundred such 
organizations, great or small. Their growth has 
been encouraging. In 1920, when the legal aid 
idea was already over forty years old, the legal 
aid offices of the country aided some 96,000 
clients; in 1936 the number was over 260,000. 
But in a number of cities these offices are of 
comparatively recent origin and small in the 
scope of their service. And even in communi- 
ties where they are relatively well established, the 
dependability of resources to meet the'r budgets 
varies greatly. In some places the private legal 
aid society shares in the community chest with 
family relief, children’s aid, hospitals and the 
other vitally essential agencies of social service; 
but in many others it does not. There are still 
many large and important cities where there is 
no such agency at all. Seattle, Toledo, Birming- 
ham, Richmond and Syracuse are glaring exam- 
ples of large cities where none exist. The estab- 
lishment of legal aid societies has been mainly 
due to the efforts of public-spirited lawyers and 
laymen in their own communities, and there has 
therefore been no logical planning of where they 
should be put. For instance, Springfield and New 
Bedford, Mass., and Reading, Pa., have legal aid 
societies, while the comparable cities of Wor- 
cester, Mass., and Scranton, Pa., have not. The 
fact that a legal aid society exists in a certain 
city also by no means tells the whole story. The 
oldest of all is that of New York City, but its 
resources do not permit it to serve the whole 
of Greater New York. 


Revenue Never Suffices 


It is unquestionably the fact that no privately 
financed legal aid society has now the resources, 
either in money or man-power, to meet anything 
like the need for legal service in the community 
which it tries to serve. For example, most so- 
cieties are unable to cover all of the courts in 
which they should function. Again, many cases 
arise which are of extraordinary difficulty, though 
the amount involved is small.  Litigations de- 
manding exhaustive investigation of facts and 
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several days of court trial so overtax the resources 
of most societies that they are obliged, in justice 
to their day-to-day work, to turn many such 
away. This is especially serious where the pros- 
pective client is the defendant to whom even 
victory would not mean a recovery out of which 
he might pay a competent private lawyer. 

The inability of private resources fully to meet 
the need for legal aid has in some communities 
led to the establishment of public offices. The 
obligation of society to provide a lawyer for a 
poor person accused of crime has won more 
general recognition than its obligation to provide 
lawyers for the poor in civil relations. This is 
the so-called “public defender” plan. Neverthe- 
less, some of the civil legal aid agencies, for ex- 
ample, those in St. Louis and Hartford, are pub- 
licly supported; and in one city the civil work 
is public while the criminal work is privately 
handled. While public legal aid agencies may 
appear to be blessed with greater financial stabil- 
ity, they too have their troubles. In times of 
financial depression usually the first items cut out 
of public budgets are those for facilities that, 
rightly or wrongly are regarded as experimental 
or at least new. Legal aid in Philadelphia had 
that experience. There had been an excellent pri- 
vate legal aid society. Because its resources 
were limited, it was not able to fill the needs 
of the community; and the city took over the 
work on a much larger budget. But when the 
depression deepened that item was cut out of the 
appropriation bill and the public legal aid bureau 
closed its doors. There was nothing to do then 
but revive the old private society. Public legal 
aid bureaus and public defenders’ offices in other 
cities have suffered similar fates. The result is 
that legal aid work, whether privately or publicly 
financed, is under-developed. Many cities that 
need it have not get it at all. In cities where 
it exists its resources are generally inadequate 
to do the needed task. 


Society’s Obligation 


There is only one remedy for all of this, an 
awakened public conscience. There is need for 
more general appreciation of the obligation on 
the part of lawyers themselves. State and local 
bar associations could do more than they are doing 
to promote systematic extension of legal aid or- 
ganizations. But there is even greater need of 
recognition on the part of the public that so- 
ciety’s obligation to insure equality before the 
law can no more be adequately handled by the 
legal profession alone than can society’s obliga- 
tion to provide medical and surgical service be 
handled by the medical profession alone. Private 
contributions to support legal aid should be as 
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readily accessible as are those to support hos- 
pitals; and public opinion should demand that 
publicly supported legal aid bureaus, once estab- 
lished, should not be lightly abandoned. 

To the uninitiated, legal aid, especially in civil 
matters, lacks something of the dramatic appeal. 
But to those who know it, its deep significance is 
evident. The servant girl or working man in 
financial distress striving to recover wages justly 
due; the woman distracted by marital or other 
family problems; the victim of the loan shark 
or other oppressor struggling to extricate himself 
from a morass—all of these and many others 
in like plight flock to the doors of a legal aid 
society. To them it is a haven of refuge. 


All cannot be helped, but tens of thousands 
are. Many are relieved of burdens that harrow 
the soul and as many more freed from the night- 
mare of present want. To all is brought the 
deep spiritual satisfaction of vindicated right, if 
their causes have been successful, and, even if 
not, of having had a patient hearing, expert and 
disinterested advice and a thorough and skillful 
representation of their causes in the courts. Legal 
aid does this now for those whom its resources 
permit it to serve. Society must see that it is 
extended so that it may be brought within the 
reach of all who need and deserve it. 


How to Organize a Legal Aid Clinic 


Much valuable information concerning legal 
aid participated in by law schools, or conducted 
under their exclusive auspices, appears in a 
recent publication entitled, How to Organize a 
Legal Aid Clinic. The author is Prof. John S. 
Bradway, of Duke University School of Law, 
who has written much concerning all phases of 
legal aid work. 


Participation by law schools, either in their 
own clinics, or in the work of established legal 
aid bureaus, was a very rare thing only a few 
years ago. Law teachers, always jealous con- 
cerning the distribution of the student’s time, 
generally felt that legal aid work should not be 
countenanced. But in twenty law schools, all 
on the ABA approved list, these clinics are now 
open to law students. As against the arguments 
in moot courts, which concern questions of law, 
the legal aid clinic offers clients and real cases, 
and the rapid growth of the clinics is doubtless 
due to the need appreciated in the profession 
generally, by the newly admitted lawyers (hardly 
to be called practitioners), and by the law facul- 
ties. 


It is accepted that the law graduate should be 
able to earn a living while acquiring practical 
skill and experience. Too long practice in minor 
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courts was considered sufficient, despite the fact 
that such practice is far more likely to inculcate 
bad habits than good. The legal aid clinic goes 
far to solve the problem. It also provides for 
ambitious students the factual work which both 
interests and dignifies them. 

Of course there are many minor problems in- 
volved. Herein lies the value of Professor Brad- 
way’s book. The problems appear to be fully 
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considered in the light of experience in the book’s 
seven chapters, together with the way in which 
they are met in the various existing law school 
clinics. It will be found extremely useful by law 
faculties and all those practitioners who have 
been considering the entire problem of adapting 
novitiates to the needs of the working profession. 
The book is published by the author and is 
priced at $2.00. 


To Improve Judicial Administration in Missouri 


Institute First Conceived by Bar Leaders Brings Prominent Citizens Into 


Movement for Thorough and Substantial Reforms 


The Missouri Institute for the Administration 
of Justice was formally organized at Columbia 
on December 11. The Missouri Bar Journal for 
December devoted eleven of its sixteen pages to 
a report of the first meeting. The Institute is 
the result of a policy of uniting for common 
effort all citizens interested in civil and criminal 
justice. President Kenneth Teasdale of the Mis- 
souri State Bar Association was active in pro- 
moting it. Nearly ninety men and women inter- 
ested in state government participated in the 
organization meeting. They have created a body 
well adapted to study all phases of a vital subject 
and exert a needed influence for improvements. 

A brief article in this Journal (October, 1937, 
p. 94) told of the discouraging record of the 
organized bar during ten years following the 
notable Missouri Crime Survey. There was the 
stern fact that the State Bar Association was 
far from inclusive in membership; there was 
the circumstance also that there was no other 
organized body to support a reform program. 
This situation in varying forms has existed in 
many states. Even a minority body of lawyers 
finds it a difficult thing to arrive at a settled 
policy caHing for changes in law or in the con- 
stitution. When finally this body has convinced 
a majority of its members—the struggle having 
been long and arduous—there is a feeling that 
the rest of the bar and the public and the legis- 
lators will necessarily be convinced. 


oe a 


The bar has a very positive duty in respect 
to observing the administration of justice and 
proposing improvement, and it starts with 
a great deal of essential knowledge, as com- 


pared to any other groups. But the pro- 
fession is only now, and where it has inclusive 
membership and self-governing powers, reaching 
the stage when it can educate all its members 
and finally speak in the name of the profession 
after full discussion and majority approval. 
That should suffice for many fields of effort. 
But when it comes to competing with hundreds 
of other groups and interests in a brief legisla- 
tive session on behalf of some important measure 
there is no assurance that it will succeed. 

Where the bar projects for reform can be 
translated into common speech it is possible to 
gain needed support from other groups. News- 
paper support is usually available. Why should 
there not be opportunity for all informed citi- 
zens to assist? Through individuals representa- 
tive of scores of business, social and industrial 
groups it is possible for the bar to extend its 
influence. Until this is made possible by some 
such organization as the Missouri Institute for 
the Administration of Justice it is not appro- 
priate for lawyers to become discouraged and to 
lament the lack of popular admiration for their 
profession. 

It is apparent that before the 1939 legislative 
session begins in Missouri there will be a pro- 
gram capable of making a wide appeal. There 
may be sufficient momentum even to permit of 
launching by initiative a constitutional amend- 


ment, or several. 
x * * 


There are few substantial reforms which do 
not call for such amendments in most states. 
The one common to all states is reform in judi- 
cial selection. It is natural that lawyers should 
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take the lead in this, but experience in legisla- 
ture, where an amendment resolution is desired, 
is likely to show how intimately this matter is 
related to the things held very precious in the 
minds of politicians. Where an amendment can 
be initiated by petition it is much safer to avoid 
the legislature. Politicians will be the last to 
be converted. There is no need to count the 
labor involved in getting many thousands of sig- 
natures to petitions. Such work more than pays 
for itself in several ways, chief of which are 
experience gained and the favorable opinion 
created for a profession which earnestly strives 
for an unselfish accomplishment. 


To be more particular as to judicial selection 
reform, it appears necessary that the bar should 
merge itself in a federation of citizen organiza- 
tions made up for this purpose, and leave the 
matter of the final phrasing of the amendment 
until representatives of all groups can be brought 
together in conference. If these representatives 
cannot be convinced that the bar selection plan 
is best it would be hopeless to act without them. 


x* * * 


Another specific suggestion is offered: why 
should the bar take the stand that the nominat- 
ing commission should be composed only of 
lawyers and judges? That has been common. 
It is exceedingly dangerous. In Ohio, long before 
the required number of signers of petitions was 
secured the demagogues had picked upon this as 
the best point of attack. Lawyers and judges, 
they say, want to be allowed to pick all the 
candidates for judgeships; the judges so selected 
will control rule-making and select those who are 
to be lawyers. The rights of the peepul, their 
sacred liberty, are to be crushed in the coils 
of this insidious scheme. This is not guesswork, 
it is fact. 


For the nomination of judges bar opinion is 
not unimportant. But this does not imply bar 
monopoly of what unquestionably is a vital func- 
tion of state government. Suppose the nomi- 
nating commission were composed exclusively of 
laymen; in such case it would be largely de- 
pendent upon bar advice. Confidence in a com- 
mission made up in any reasonable manner 
derives from the fact that the ablest citizens 
(lawyers included) would be chosen if only for 
the one reason that no salaries would be paid. 


The frequent proposals for the appo‘ntments 
to such a commission of judges and lawye's 
derives mainly from the fact that there exist in 
the judiciary and in the bar proper means for 
obtaining good appointees. Another way to 
make up such a commission would be to make 
all of its members ex officio. Besides the heads 
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of courts and of the bar there could be in most 
states members of faculties teaching law and 
government. Under such a plan the courts, bar 
and faculties could select one of their number 
to serve on the commission. 


xk x x 


There are obvious objections to filling places 
on the board by popular vote, but this plan 
would, it is suggested, yield a majority of worthy 
members, and probably a majority of judges and 
lawyers. Whatever objection may be raised to 
popular voting for members of a judicial nomi- 
nating commission, the system would be im- 
measurably better than popular election of 
judges as we know it at the end of a century of 
experience. It would be pretty certain to sta- 
bilize tenure, and this wou'd give us the judi- 
cial independence concerning which we talk so 
much and at the same time make so difficult. 
It would focus a vital government function in 
such manner that the efforts of the ablest of 
the citizenship, laymen and lawyers, would have 


opportunity to participate openly and fear- 
lessly. 

* * * 
The ABA committee on judicial selection, 


whose recommendation as to nomination, ap- 
pointment and tenure was submitted by Chair- 
man John Perry Wood, and approved by the 
House of Delegates, said in its report that the 
nominating commission should be composed 
partly of judges and predominately of laymen. 
He suggested that the chief justice or chairman 
of the judicial council, the senior presiding judge 
of the next highest court, and three laymen con- 
stitute the commission. This implies election of 
the three lay members. 


Drafted with all preceding proposals under 
consideration the St. Louis Bar Association plan 
published at length in this Journal for February, 
calls for the election by lawyers of one lawyer, 
and by the electorate of one layman, in each of 
the three appellate court districts, with the chief 
justice as chairman. 


Doubtless other arrangements will be offered, 
and probably any one would assure the desired 
results. This article is intended to show that 
the most important part of the plan is still open 
for discussion and to emphasize the idea that 
lawyers must realize, as they have come to real- 
ize in Missouri, that they are foolish to think 
that any plan which convinces them is sure to be 
approved by the public. And this idea, for what 
it is worth, applies in large part to other projects 
than judicial selection reform. 














For Business Management of Federal Courts 


Support Given Ashurst Bill by Representatives of American Bar Associa- 
tion—President Vanderbilt's Address 


“Judges are men and are not so keenly charged with the duty of constant 
labor that the stimulus of an annual inquiry into what they are doing may not 


be helpful. 


With such mild visitation they are likely to cooperate much more 


readily in an organized effort to get rid of business and do justice than under 
the go-as-you-please system of our present federal judges, which has left 
unemployed in easy districts a good deal of the judicial energy that may be 


now usefully applied elsewhere. . 


. This executive principle of using all the 


judicial force economically and at the points where most needed should be 
adopted in every state, and when adopted will offer a remedy to a great deal 
of the injustice by delay that now exists —Chief Justice Taft, addressing the 
judicial section of the American Bar Association on September 1, 1921, when 
the bill to create the Conference of Senior Circuit Judges was pending. 


The prospects for enactment of the bill to 
“establish the administrative office of the United 
States courts” appear to be favorable. The sub- 
stance of the measure, taken from a first draft, 
was commented upon at some length in the last 
preceding number of this Journal. Before that 
number had reached readers, Senator Ashurst, 
chairman of the senate judiciary committee, had 
introduced the measure, and on February second 
a senate committee hearing was held. On behalf 
of the bill appeared President Vanderbilt and 
representatives of appropriate sections and com- 
mittees of the American Bar Association. 

The bill differs but little from the draft de- 
scribed in this Journal. It provides for appoint- 
ment of the director by the supreme court, in- 
stead of by the chief justice. In nearly all re- 
spects the text was approved by the bar officials 
attending the hearing,-and their arguments were 
strongly in favor of enactment. Attorney-Gen- 
eral Cummings, in his annual report for the fiscal 
year ending June 30, 1937, laid a foundation by 
recommending that there be such an adminis- 
trative office in the federal system, to take over 
and enlarge the services which have been ren- 
dered by the department of justice for sixty years 
or more. 

In support of the American Bar Association’s 
position in respect to the principle of self-admin- 
istration, President Vanderbilt was able to show 
that the referendum taken early last year on the 
President’s proposals gave majorities in favor of 
power to assign circuit and district judges (yes 
11,462—no 6,837) and as to creating the office 
of proctor (yes 10,707—no 7,414). The votes 
of non-members were in agreement. 

The use of the word “proctor,” meaning ad- 
ministrative director, was improper and unfor- 
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tunate, and the division of the subject under 
two heads prevented a clear presentation of what 
is now embraced in the Ashurst bill. Were a 
referendum to be taken on this bill, it would 
undoubtedly yield an overwhelming majority ex- 
pression. 

The present proposal relates entirely to the 
matter of conducting the judicial system in a 
businesslike manner, and through agents con- 
trolled by the supreme court. It permits of the 
submission of data at all times as a basis for 
affording such assistance to congested districts 
as the statutes permit, through the chief justice 
and the senior circuit judges. There is no other 
power affecting the judicial personnel. The bill 
fully meets the need long expressed for a con- 
tinuing survey of the state of dockets to the 
end of directing judicial attention where it is 
most needed and utilizing all the man-power of 
the system in the most efficient manner. As 
stated in this Journal for February, and pre- 
viously, there is great need for more judges, for 
attention to and relief for judges under disability, 
and appropriate retirement privileges. There now 
is pending a bill for additional judges, and the 
Sumner bill may be improved in respect to both 
voluntary and involuntary retirement. 

An informative address concerning the pur- 
poses of the Ashurst bill was made by President 
Vanderbilt at the Ohio State Bar Association 
meeting on January 28. “A glance at the map 
of the world will reveal the disconcerting fact 
that the element of force and the agencies of 
tyranny and oppression seem to have gained the 
upper hand, in three, if not four, of the five 
continents.” 

Whether we can escape this tendency, the 
President said, depends on whether or not the 
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people at large think that the democratic and 
representative principle of government “is doing 
a good job.” And this is where the administra- 
tration of justice becomes crucial, because the 
judges, as experts, are held to a higher account- 
ability than executive and legislative officials, 
elected as direct representatives of the people. 
“The judges have it peculiarly within their 
power, more than any other one class, to deter- 
mine the faith of the people in democracy.” 


“Tt must be conceded that there is much 
ground for the legitimate criticism of our courts 
and the ground for criticism becomes progres- 
sively greater as we move from the highest 
courts to the lowest courts.” This criticism 
centers, not on the substantive law, but on “de- 
lays in the disposition of judicial business, tech- 
nicalities of procedure, and, in some cases, around 
bad manners on the bench.” 


The recent report of the attorney-general was 
recommended to those “who would understand 
the causes of discontent with the law.”’ But he 
did not agree with the statement in the report 
that individual judges were not at fault. “I 
know, and you know, and every judge knows, that 
there are judges who are at fault. In my re- 
marks in accepting the presidency of the Ameri- 
can Bar Association at Kansas City, I spoke of 
those judges who got so far behind with their 
work that they spend most of their time de- 
ciding which cases they will decide, and so de- 
cide none of them. You would be surprised at 
the number of letters that I received from law- 
yers in various parts of the country congratulat- 
ing me on my courage in stating an obvious 
fact, and asking me how I came to know of 
Judge A, or of Judge B, or of Judge C, and, 
in fact, most of the other letters of the alphabet.” 

But the judges are not alone as to faults. In 
Connecticut, he said, cases are decided by trial 
judges within a week, and by the supreme court 
within a month, while lawyers take two or three 
months to file pleadings. “How the lawyers learn 
to work promptly after they get on the bench 
is one of the unexplained mysteries.” 

Two reasons for a hopeful attitude were told; 
the first being the prospect of improvements in 
the federal courts, and the second the growing 
competition on the part of administrative tri- 
bunals. Here mention was made of the immi- 
nence of modernized procedure for the federal 
courts, which “undoubtedly will become the 
model that will be followed by many state courts. 
Students in the law schools will study these rules 
and will be impressed by them as compared with 
the involved and troublesome codes which are 





‘The Attorney General’s comment on delay in 
Federal trial courts is quoted on p. 205. 
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now in force in many jurisdictions. When this 
younger generation comes to control the legis- 
latures a few years hence, many of the procedural 
monstrosities of today will be swept aside and 
the simpler and more effective provisions of the 
federal rules will be adopted in the several states. 
The exercise of the rule-making power will be- 
come the normal rather than the exceptional 
method of promulgating procedural law. 

“But I desire to put myself on record as say- 
ing that the new federal rules will never be 
effective by themselves . . . even if well admin- 
istered (they) will not of and by themselves 
render federal courts efficient.” For this need 
the provisions of the Ashurst bill are intended, 
and the “bill should have the support of every 
bar association that is generally interested in 
the work of the courts, and of every lawyer. 


Administrative System Vital 


Here President Vanderbilt described the ad- 
ministrative plan. Control of the budget and 
audit should always have been in the judiciary. 
“The second great principle involved in the bill 
is just one of plain common sense in the ad- 
ministration of a great business. It recognizes 
that to obtain effective work in an organization 
spread over a country the size of ours there must 
be an administrative head. We got into some 
very bad habits back in the older frontier days 
when travel and communication were difficult. 
Each judge in the administration of his own 
court became a law unto himself. Under the 
Ashurst bill the federal courts for the first time 
are given the necessary personnel and machinery 
for administering the courts on a coordinated, 
businesslike basis. It now becomes possible for 
the chief justice and the conference of senior 
circuit judges to know currently the condition 
of business in any district or circuit. It now 
becomes possible, under the limitations imposed 
by the statute, to move the man power of the 
courts where the business of the courts most 
requires it. It now becomes possible to get in- 
formation about the courts without calling, as 
heretofore, for the help of another department. 
With this goes the responsibility of seeing to it 
that the work of the courts is properly and 
speedily done. This responsibility has always 
rested upon the courts in the popular mind, but 
heretofore without any power in the courts to 
fulfill their responsibility. 

“Great as will be the beneficial results of the 
new federal rules, I have no hesitation in saying 
that equal if not greater results will flow from 
the adoption of the two principles involved in 
the Ashurst bill. The bill should go even fur- 
ther in providing for reports. Anyone who has 
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had experience with judicial councils or with the 
collection of judicial statistics knows that annual 
reports from individual judges are entirely inef- 
fective as a method of control. Every judge 
should make a quarterly report of the state of 
his calendar and of his activities to the director 
of the administrative office. If any trial judge 
shows a case undecided after thirty days after 
its submission, he should be required to file 
monthly reports as to all such cases until he 
decides them. If he continues to be obliged 
to file monthly reports for half a year, the bill 
should provide that the reports be sent to the 
chief justice, with copies of the reports to the 
senate and house judiciary committees for the 
information of these committees and possible 
action. . . 


Delay as Cause of Complaint 


“Delay in the decision of cases has done more 
than any one single thing to arouse adverse criti- 
cism of the court. Instances are not wanting 
in which judges have died leaving hundreds of 
cases heard but not decided. In one instance 
the number was over 300. Instances are not 
wanting in which judges have held cases for 
over three years without deciding them. One 
case is referred to where the judge, after hear- 
ing the case without a jury, discovered three 
years thereafter that the record was jumbled and 
thereupon ordered a rehearing, and then took 
six months more to decide the case. In more 
than one .instance a mere motion to dismiss has 
been held for a year and a half or two years. 


“The statutory three-judge court was designed 
to permit a prompt decision preparatory to a pos- 
sible appeal to the United States supreme court 
on the question of the constitutionality of a 
statute. Instances are not wanting where de- 
cisions of such statutory courts have been with- 
held upwards of a year. The need of frequent 
reports is so obvious that the principles involved 
cannot be questioned. Efficient judges will raise 
no objections to such provisions—indeed, they 
will see the personal advantage to themselves 
in the making of such reports—and inefficient 
judges are estopped from raising them. 


“Both the principle of the federal rules—dele- 
gation of the rulemaking power to the court, or 
the recognition of its inherent right to make 
rules, and the principle of the Ashurst bill— 
recognition of the need for an administrative 
head of the court, to see to it that it functions 
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in a businesslike way, are as imperatively needed 
in the state courts as in the federal courts.” 

“Each state borrows with the utmost freedom 
from the others with respect to the substantive 
law, but in the field of procedure and of the 
administration of justice we live in forty-eight 
mutually exclusive airtight compartments. In the 
field of procedural law we have set up high tariffs 
to protect our provincial prejudices and our in- 
sular idiosyncrasies. 

“It seems almost inconceivable that in twenty- 
eight states of the Union the judge is not allowed 
to comment on the evidence. It seems almost 
unbelievable that in twenty-eight different states 
the judge is not allowed to charge the jury, but 
must submit the instructions furnished him by 
counsel. It seems almost incomprehensible that 
in twenty-two different states the judge reads 
such instructions to the jury before the jury is 
subjected to a barrage of oratory—first from 
the defendant’s counsel and then from the plain- 
tiff’s counsel. 

“How a jury is to remember the law in such 
cases dazzles the imagination, and yet the strange 
thing about it all is that even the leaders of the 
bar in these various states have come to look 
upon such practices as normal and standard, and 
they are quite surprised, if not incensed, that 
anyone should question the rationality of such 
procedure. 

“The good example about to be set in the 
federal courts should do much to change these 
things, and to aid in this work the section of 
judicial administration of the American Bar As- 
sociation has set up seven distinguished commit- 
tees dealing with pretrial practice, jury selection, 
evidence, appellate practice, control of adminis- 
trative tribunals and judicial organization and 
management. 

“These committees are hard at work, along 
with associate advisory committees from each 
of the states, setting up definite standards of 
good procedure. These standards, if acceptable 
to the House of Delegates, should prove as ef- 
fective in the several states as the standards of 
legal education and of admission to the bar, and 
the canons of ethics have been in setting up 
standards for the control of the profession. 

“These things must receive our attention if 
our courts are to function in such a way as to 
maintain the confidence of our people, and if 
they are to function in such a way as to preserve 
the principles of democratic and representative 
government.” 








Supervision at Work in Pennsylvania Courts 


Chief Justice Kephart Reports on Causes for Delay and Demonstrates 
Method for Establishing Judicial Efficiency 


The important work undertaken by the rules 
committee established by the Pennsylvania su- 
preme court under the act of last year which 
conferred rule-making power and also supervi- 
sion of administration generally was presented in 
the December number of this Journal. That 
the administrative power is taken seriously is 
proved by the very early investigation made as 
to delay in civil calendars of the common pleas 
court, resulting in a report by Chief Justice Kep- 
hart to the justices of his court.! The informa- 
tion was given as to all civil matters—law, equity 
and special—which had been heard and argued 
and remained undisposed of for six months. It 
appeared that in more than two-thirds of the 
courts there were no cases left undecided for six 
months. In the remaining courts the number 
varied from one case to fifty-six and the time 
from six months to seventy-eight months. 

The Allegheny county court had the largest 
number, and the Chief Justice broke this data 
down by giving the number of delayed cases in 
the hands of each of a number of judges, rang- 
ing from one to sixteen. “Judge [name omitted 
here| has sixteen cases, some of which are more 
than five years old.2 There is no excuse for 
this number or delay,’ said the Chief Justice. 
At the conclusion of this detail he added: “Not 
all of the cases before these judges are four years 
old. Some may have been decided before we 
took up the matter with several of the judges in 
that county.” 

There is no intention here to point to Penn- 
sylvania courts as being in worse condition than 
the courts elsewhere. Probably they are not. 
The point is that nobody knows. And a second 
point is that there is such a thing as supervision 
of the administrative side of justice. 


Chief Causes of Delay 


The attitude of the head of the Pennsylvania 
judicial system is shown by the following quo- 
tations: 

“No judge has the right to withhold judgment 
in cases before him for such long periods of 
time, or even in extreme cases for six months. 





*See The Legal Intelligencer, Nov. 18, 1937, for 
the full text. 

*The Chief Justice named 13 judges, most of 
whom were in arrears as to four cases or less. Two 
were selected for positive reproof. 


For a few judges to extend that time to years 
brings the administration of our courts into much 
adverse criticism. We realize the tremendous 
volume of business that passes before a judge, 
but, with all that business, our courts should keep 
their dockets fairly clear. We are bound to say 
that much of this delay may be attributed to 
some members of the profession failing to file 
briefs. A little sterner attitude of the judges 
will obviate this difficulty.” [The steps already 
taken are likely to make judges more “stern.”’ | 
But Chief Justice Kephart adds: 

“Tt will be necessary to establish rules regu- 
lating this work that will procure speedy deter- 
mination of cases.” 


Supervision Yields Results 


A second report to the justices of the supreme 
court was submitted by Chief Justice Kephart 
February third, showing astonishing consequences 
of his first report. He was able to say that in 
the entire state only three cases were awaiting 
decision after six months. These were in West- 
moreland county, where the previous report 
showed fifty delayed decisions. In Allegheny 
county, where there had been fifty-six delayed 
cases, every one had been decided, and no new 
instance of delay had arisen. 

The reduction from 143 cases for the entire 
state to only three speaks volumes for the ef- 
ficacy of supervision. It suggests strongly that 
it will be possible to set a higher standard than 
six months for deciding cases. It proves that 
when the judicial department has needed power 
and a suitable agency for managing its business 
it can speedily go far in removing current criti- 
cism. Chief Justice Kephart is pleased to put 
his state at the top of the list. Perhaps Chief 
Justice Maltbie of the Connecticut supreme court 
will want to challenge this. 

One of the duties of the advisory procedural 
rules committee will be to draft rules concerning 
the administrative function. There are six standing 
committees and a full meeting of all members is 
held every sixty days. The University of Penn- 
sylvania assists through graduate students, reim- 
bursed from the Gowan Fund. Ten practitioners 
in various counties are assisting the committee. 

The committee will produce “uniform rules of 
court,” aside from the rules of procedure, which 
(quoting from the committee’s minutes), “will 
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be confined in the main to administrative rules 
relating to the presentation and disposition of 
matters coming before all courts of first instance 
for determination, and to regulating the course 
of conduct of judges, attorneys and others vested 
with the right or charged with the responsibility 
of instituting and managing litigation, or of ex- 
ecuting the mandates of the courts.” To meet 
local needs the courts may supplement these 
rules. 


It is obvious that many courts get far behind 
and, in the absence of a system of reporting, 
there, is no possible way of knowing the precise 
cause. There may be a strong suspicion that cer- 
tain judges are shirking. The larger the num- 
ber of judges in any single court, the less pos- 
sible is it to fix responsibility. The ambitious 
and willing judges put in full time but cannot 
be expected to comment on inefficient colleagues. 


Without adequate reporting of the work of 
each branch it is impossible to establish a stand- 
ard and so determine whether there are enough 
judges to dispose of the normal volume of cases. 
Lazy judges—and there are such—can easily 
shorten their hours and yet put up a good front 
through compliant newspaper reporters. 


Judicial Racketeering in Chicago 


One instance, equally amusing and repulsive, 
should be in the record. In Chicago one of the 
three largest courts of general jurisdiction is a 
statutory,.court, the number of its judges being 
based upon county population. For a number 
of years its twenty judges were on the go-as- 
you-please system, but made a pretense of or- 
ganization by choosing every year a submissive 
“chief justice” with no supervisory powers. The 
county population had so increased that it was 
possible for the legislature to add eight judges. 
Nothing was done as to this for a number of 
years because there was not enough work for the 
twenty. 

There was in another court, in which judges 
received less pay and had to do far more work, a 
judge of considerable ability and ambition, who 
was conversant with legislative strategy. He 
drafted a bill to add one judge to this court, and 
put it in the hands of a friend then serving on 
one of the legislature’s judiciary committees. 
While the bill was in committee this legislator 
was informed by another member of the com- 
mittee that it could not pass unless it was amended 
to create two judges. The proposal was ac- 
cepted. Still another committee member insisted 
on making the number four instead of two. This 
account may be abbreviated by saying that the 
bill, on leaving the committee, provided for eight 
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additional judges. And in this form the bill 
was approved in house and senate and signed by 
the governor. That the scheming judge failed 
to be elected in the ensuing election may have 
been due tothe large number of candidates or 
may have been mere chance, but the important 
feature was the utterly irresponsible conduct, not 
only of the legislature, but of the first twenty 
judges, who made no protest. The county was 
saddled with at least $150,000 of expense per 
annum and the obligation of the judges to really 
work was entirely dissipated. 


Lawyers Should Not Rule Court 


We get back to the interesting fact that Chief 
Justice Kephart, utilizing the new supreme court's 
rules committee and the power given in a few 
words by the new statute, struck directly at the 
evils in litigation which most impress the public. 
Furthermore, by his report to the supreme court, 
and the publicity given to it, he found a ready 
means for placing blame where it appeared to 
belong. 

The public might believe that responsibility for 
investigation and reporting should be that of the 
local bar, but we know that lawyers cannot afford 
to bell the cat. Nor is it appropriate that the 
bar should undertake to rule the judges. The 
bar does carry a responsibility, but it is to be 
discharged, not by sniping at individual judges 
who are dilatory, but by creating a governmental 
power for getting to the bottom of the mess and 
taking all necessary steps. 

This power could be vested in a non-judicial] 
administrative board which would be on safe con- 
stitutional ground if it only gathered data and 
made recommendations. This would afford much 
relief, but it would fall far short of encouraging 
judicial responsibility and of developing a system 
which would encourage judges to cooperate in 
every way possible.* 

It must be observed that this first, limited in- 
vestigation of delay is only a beginning. Perhaps 
some of the judges named in the report as es- 
pecially far behind in rendering decisions have 
the excuse of overwork. Efficiency in judicial 
work does not imply overwork. Judges should 
always have adequate time for their work. If 
they cannot perform all their work, and without 
haste, there should be more judges. Generally, 
throughout the country, we have waited until 
dockets were in a scandalous condition, and then 
provided more judges with no proof that they 


*The fine record made by the Wayne County 
(Detroit) circuit court in recent years is due to 
voluntary acceptance of an executive head, which 
followed a period of public indignation. 
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were really needed. Proof could not be obtained 
in the absence of statistical reporting. 


Problem of the Disabled Judge 


Here enters the law of diminishing returns, 
valid under any constitution. Add eight judges 
to an unsupervised bench of twenty and you do 
not get forty per cent more work done. You 
may get a little more work, or not, but you are 
sure to get a lot more loafing. 

Some of the judges now “put on the spot” 
may have the excuse of physical or mental dis- 
ability. We have blindly ignored the fact that 
judges will hold on until defeated for reelection. 
Often they are the last to realize their unfitness. 
The remedy obviously is to have a liberal retire- 
ment law and a reasonable pension. This alone 
might not always suffice, but where there is the 
supervisory power now available in Pennsylvania, 
the judge known to be under disability could 
readily be induced to resign and take a pension. 
For a judge whose mind is so far gone as to 
rebel against such advice a judicial determination 
of unfitness should be possible. In every state 
impeachment and legislative address have proved 
worthless. They are political remedies, available 
only after much mischief has been done, and vir- 
tually never employed. 


Another Chicago instance: a judge of long serv- 


ice was much respected, and so permitted to be 
elected at least twice to six-year terms after he 
had become mentally unfit due to age. For a 
number of years he spent most of his time in 
Southern California. When he sat, default cases 
were dumped on him and every year the news- 
papers would carry a story about the volume of 
work he had done. This persisted for some time 
after he was unable to find his way home alone. 


Connecticut Has Pioneered 


There is one error in Chief Justice Kephart’s 
report. It says: 

“This is the first undertaking of its kind in 
the judicial history of the courts of the Com- 
monwealth of Pennsylvania, or, as we understand, 
in any state in the Union.” 

The errror is excusable, for little publicity has 
been given the operation of such a system in 
Connecticut. The attention of President Van- 
derbilt was brought through present interest in 
the federal system, to the Connecticut law, and 
he dwelt upon it in his remarks at a session of 
the senate judiciary sub-committee on February 
2 (Hearings on S 3212, Ashurst bill). He re- 
ported that Connecticut trial judges decide all 
cases “within a week or two weeks” after sub- 
mission. And the supreme court, which has 
monthly terms, “hands down its decision, except 
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for the first months in the fall, within a period 
of thirty days.” (53, 54.) 

In the hearings on the Ashurst bill there was 
also enlightened consideration of the fact that 
delay in rendering decisions on cases submitted 
has a cumulative effect. President Vanderbilt 
pointed out that judges should have no excuse 
whatsoever for postponing decisions, because they 
can decline to take new cases, and should so de 
cline, until pending decisions are rendered. 

Delay in deciding makes it more difficult to de- 
cide after every month. The judge has occupied 
his mind with the trials of other cases. To de- 
cide after delay involves much more concentra- 
tration and labor with a prospect of less accuracy. 
A judge can never look forward to a time of 
leisurely study when dockets are congested. The 
time required to clear up cases long held under 
consideration increases the burden and reduces 
the prospect of final adjudication. 


Vanderbilt Plan Discourages Delay 


An understanding of administrative needs and 
the full import of the term is not yet common, 
as is shown by the hearings on the Ashurst bill. 
Committee members are shown by the record to 
be intensely interested, but hardly aware yet of 
the significance of reporting and supervision. 
President Vanderbilt’s counsel was especially val- 
uable in analysing the requirement that the direc- 
tor should collate statistical data. He enlarged 
the view that a mere annual report would suffice. 
Doubtless the supreme court would by rule spec- 
ify the nature of such reporting. But President 
Vanderbilt urged that the law require quarterly 
reports, and that there be set forth “in those 
reports the individual cases in which the case 
has been heard but in which opinion has been 
withheld beyond a certain limited period of time, 
which might be fixed in the bill.” As to such 
cases he then recommended that monthly reports 
be required from the courts so in arrears. In 
his Ohio Bar Association address, quoted from 
in this number, he said that when cases appeared 
to be still pending after six months a report 
should be made to the chief justice, and copies 
thereof be transmitted to “the senate and house 
judiciary committees for the information of these 
committees and possible action.” In this sug- 
gestion lies the final sanction. No sane judge 
would neglect cases for six months. 

This would automatically make conspicuous the 
instances in which justice is delayed, and permit 
of a study of causes on an individual basis. There 
is no other way to determine whether there is a 
shortage of judicial man-power or individual in- 
efficiency. One or the other of these causes of 
delay would appear and there would be opportu- 
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nity now greatly needed, to meet the need. And 
here again comes the need for making voluntary 
retirement easy for judges who have become un- 
fit through no fault of their own. Government 
always assumes a risk in filling the office of judge. 
Generally our system has been barbaric. We en- 
courage judges to remain in office to their own 
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sorrow and embarrassment, and to the grievous 
injury of the judicial office, by not providing 
proper pension allowances. Government takes a 
risk, as stated, and should insure its risk by a 
liberal pension system and means for substituting 
it for salary whenever a judge is subject to per- 
manent disability. 


Efficiency of Higher Courts in Connecticut 


By ARTHUR T. 


Connecticut presents an outstanding example 
of successful judicial administration. In no other 
state that I know of have the judges been so 
secure in their tenure of office, and entrusted 
with so much power; in no other state that I 
know of does the judicial machinery operate so 
simply, so speedily, and so smoothly. 


In Connecticut the justices of the supreme 
court and the judges of the superior court not 
only appoint the state’s attorneys and the public 
defenders in each county, but they also appoint 
the county clerks (who are the clerks of the su- 
perior courts) and the jury commissioners. The 
state’s attorneys are selected for a term of two 
years, but, like the judges, they are habitually 
reappointed. One state’s attorney now in office 
has held. his post for thirty-two years and his 
record is by no means unique. The same ob- 
servation prevails with respect to the public de- 
fenders and the county clerks. Connecticut is 
probably unique among the states in giving its 
judges control of the essential machinery of the 
administration of justice—with control goes re- 
sponsibility. 

Under the constitution of 1818, the five jus- 
tices of the supreme court of errors and the four- 
teen judges of the superior court (the court of 
general jurisdiction in civil, criminal and equity 
cases, and of appellate jurisdiction in probate 
matters) are nominated by the governor for terms 
of eight years and elected by both houses of the 
legislature in joint session. Only one instance is 
recorded of a nomination by the governor being 
rejected by the legislature, and that was due to 
animosity of the legislators toward the governor 
and not to any deficiency of the nominee. Once 
elected, the judges have been reappointed and re- 
elected, without exception until they have reached 
the constitutional retirement age of seventy. 
More than that, appointments are not made 
strictly on party lines, various governors having 
nominated judges from the opposite political 
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party. As in England, political background is 
no detriment to nomination for judicial office, 
but once a judge is nominated and elected, poli- 
tics is tabu. 

Not only are the judges entitled by tradition 
to reappointment, but any vacancy in the su- 
preme court is customarily filled by the appoint- 
ment and election thereto of the superior court 
judge, senior in point of service. The single ex- 
ception to this practice seems to have been the 
action of Governor Simeon E. Baldwin, himself 
a former chief justice of distinction, in appoint- 
ing John K. Beach, a practitioner of the highest 
standing, to the supreme court of errors under 
peculiar circumstances as to the availability of 
the then senior superior court judge. However, 
a vacancy in the chief justiceship has been regu- 
larly filled by the nomination and election of the 
senior supreme court justice. Neither type of 
promotion is required by the constitution or by 
statute. An unbroken tradition, however, has 
given the practice the force of fundamental law. 
No governor and no legislature would lightly 
flaunt this tradition. The results of this system 
are obvious. Not only does each judge feel 
secure in his tenure of office and do better work 
as a result thereof than he would if he had to 
remember constantly his recurring obligation to 
go on the hustings to defend his judicial record, 
but the youngest superior court judge may legiti- 
mately aspire to become chief justice, in due sea- 
son, without the slightest temptation to do any 
unseemly crowding to reach the desired goal. 
These factors not only make for great care in 
the selection of each superior court judge, but 
they tend to inspire him to do the best work that 
is in him without exposing him to the tempta- 
tions, political and otherwise, of unrestrained 
judicial ambition. The supreme court justices 
and the superior court judges receive a salary of 
$12,000 (the chief justice an extra $500), with a 
retirement allowance of three-quarters of the 
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salary, and a pension of $3,000 to his widow. 
The mere recital of such judicial working condi- 
tions must be sufficient to arouse the envy of 
judges in many states. 


The superior court judges do not always sit in 
a single county, but, in the course of two years, 
they will hold court in each of the eight counties 
of the state. The assignments are prepared by 
a committee of the three senior superior court 
judges, who report their recommendations for 
the ensuing year to the annual meeting of the su- 
preme court justices and the superior court 
judges in June. The committee endeavors to 
send the judges to the counties to which they 
have not been assigned the preceding year, 
though by reason of the concentration of busi- 
ness ten of the fourteen superior court judges are 
generally assigned to the three counties of Fair- 
field, Hartford and New Haven. In practice, it 
works out that each judge spends two years in 
the cities and one year in the rural counties; he 
is likely to be assigned for the winter term to 
his own or nearby counties. There are three 
sessions a year, the first running from September 
to the Christmas holidays, the second from then 
to April ist, and the third from then to June 
30th. Cases are ordinarily reached for trial with- 
in four months after issue. In each of the larger 
counties criminal cases are handled by a judge 
assigned to the criminal session. With that ex- 
ception, each of the superior court judges hears 
cases without a jury, and also takes the short 
calendar session, for six or seven weeks. The 
rest of the session is devoted to jury trials. 
Juries are called only in those cases where they 
are demanded, on payment of a $10.00 fee. The 
result of this system is that the trial judge not 
only obtains skill in disposing of every type of 
case, but he becomes acquainted with the bar of 
every county—experience invaluable by way of 
preparation for advancement to the highest court. 

The superior court judges are expected to de- 
cide cases and their calendar is arranged for this 
purpose. They hold court from Tuesday to Fri- 
day, inclusive. In each county one judge hears 
the short calendar, as it is called, or motions. 
The trial judges have the rest of their time free 
for deciding cases and writing opinions. One to 
three weeks is the customary period for such 
decisions. When Connecticut judges or lawyers 
are asked what would happen if a judge failed to 
file an opinion within the customary time, they 
are unable to give an answer for the very simple 
reason that it never happens there. Whether it 
be the result of the arrangement of their calen- 
dars, or the effect of a tradition running back 
more than a century, or the presence of an exist- 
ing though unused supervisory power of the chief 
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justice, the fact remains that the record of the 
superior court judges of Connecticut for deciding 
cases promptly is one which might well be emu- 
lated in many other states. 

The supreme court of errors itself sets a 
splendid example to the trial judges. Monthly 
terms are held except during the summer vaca- 
tion; and except possibly for the first month in 
the fall, where there may be a heavy accumula- 
tion of business, appeals are customarily decided 
within the month. Requests for rearguments 
are very infrequent. There can be no doubt but 
that the judges of the upper courts of Connecti- 
cut have justified the confidence that the good 
people of that state have reposed in them by 
giving them fair salaries, reasonable working con- 
ditions, and control over the judicial machinery 
of the state. 

Administrative Officer Provided 

The judges of the Connecticut courts have 
always been responsible for the control of ex- 
penditures within the judicial department, sub- 
ject to such limitations as might be imposed by 
statute. Prior to 1937 the expenses were taxed 
by the trial judges in their courts and checked 
in the state comptroller’s office. To render this 
work more effective and uniform the legislature, 
at the request of the judges, in 1937 authorized 
them to appoint an executive secretary of the 
judicial department. It is his duty to check all 
of the expenses of the courts, to tabulate the 
work done in each county, and to prepare judicial 
statistics for the use of the judges. Thus Con- 
necticut has already had sufficient experience 
with an executive officer, such as is now proposed 
for the federal courts by the Ashurst bill pend- 
ing in the United States senate, to enable Chief 
Justice Maltbie to write a long letter, in connec- 
tion with the hearings recently held on the bill, 
in praise of the plan. 

Connecticut was one of the first states to adopt 
a simplified practice. The Connecticut practice 
book has been the basis of rules of court in many 
other jurisdictions. Its influence has been felt 
in the new federal court rules. The superior 
court judges in Connecticut do not waste much 
of their time on questions of procedure. This 
accounts, in part, for their being abreast with 
their work, but another important factor is the 
tradition that the trial judge shall, in every case, 
make a sincere effort to bring about a settlement, 
without, of course, attempting to force one. The 
lawyers appreciate this unofficial function of the 
trial judges, and, in fact, they have become so 
accustomed to it that they would resent it if the 
judges failed thus to cooperate. In strange con- 


trast to the expedition of both appellate and 
nisi prius judges in disposing of litigation is the 
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delay of counsel in filing their pleadings. The 
rules require that a motion addressed to the com- 
plaint be filed within fifteen days, and a demurrer 
and an answer within twenty days. It is quite 
the habit for the lawyers to wait until a motion 
for judgment by default is made on the short 
calendar before they appear and obtain an ex- 
tension of time for filing their pleadings. The 
extent to which this strange practice has gone is 
demonstrated in an article by Dean Clark of 
Yale Law School.* Dean Clark has shown that 
in Connecticut in over 30 percent of the cases 
the answering pleading is filed three months or 
more after the return day, while in Massachus- 
sets the rule as to pleading was observed in over 
94 percent of the cases. 

The practice with reference to jury selection 
is most interesting. The judges choose three 
jury commissioners in each county annually. 
Generally they are reappointed. Each receives 
$10.00 for his services, which usually take a day. 
The selectmen in the towns and the common 
council in the cities make up a list of names 
containing twice the number of jurors their 
inunicipality is entitled to under the statute. This 
list is forwarded to the county clerk in May, and 
in July the jury commissioners select one-half 
of the names on this list. The voters so selected 
constitute the jury list for the ensuing year. 

In addition to the superior court there is a 
common pleas court in each county, except the 
three rural counties of Middlesex, Tolland, and 
Windham. Waterbury, though not a county, has 
a common pleas judge, as do Fairfield, Hartford, 
New Haven, New London and Lichfield Counties. 
These courts have jurisdiction at law and in 
equity in controversies involving from $500 to 
$2,000, and inferior criminal jurisdiction. Judges 
are selected for four years in the same manner 
as the judges of the upper courts. Generally 
speaking, they function within their jurisdiction 
in the same way as the superior court judges. 

The legislature also elects in joint session, 
without any preceding nomination by the gover- 
nor, judges of town, borough and city courts for 
a term of two years. Here, as might be expected 
when one recalls the “rotten borough” system of 
representation in the legislature whereby in the 
lower house a town of a few hundred has the 
same representation as the larger cities like 
Bridgeport—politics runs rife. The responsible 
arm of the executive being lagging in this branch 
of judicial selection, legislative log-rolling and 
political back-scratching inevitably predominate. 





*Connecticut Bar Journal, Volume 3, No. 2, 
April, 1929; reprinted in Clark and Shulman “A 
Study of Law Administration in Connecticut,” 
page 229. 
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The situation became quite acute several years 
ago, so much so that Chief Justice Maltbie felt 
compelled to publicly rebuke the legislature in 
an address before the Hartford County Bar Asso- 
ciation. His denunciation of the legislature was 
applauded by the press throughout the state, 
but nothing was done to improve conditions. 
Apparently the good citizens of Connecticut in- 
sist upon the highest standards in their upper 
courts, but are willing to tolerate politics in their 
inferior tribunals—a survival of the frontier 
influence in which most of our country unfortu- 
nately still shares. 


The marked contrast between the efficiency 
and nonpartisan character of the upper courts 
and the political aspects of the lower courts 
makes the outstanding record of the supreme 
court of errors and the superior court all the 
more remarkable. The last legislature made a 
step in the right direction when it provided that 
a territory contiguous to a township, borough, or 
city could vote to bring itself within the jurisdic- 
tion of the neighboring court and thus eliminate 
the justices of the peace, who are customarily 
elected by the voters annually in each munici- 
pality, but a long road indeed has yet to be tra- 
versed before the lower courts are brought up to 
the standards of the higher judiciary. 


To complete the picture, reference must be 
made to the probate courts, the judges of which 
are popularly elected by the voters of probate 
districts. 

Some day some enterprising legal historian will 
trace the process by which a most unpromising 
constitutional provision with a most unpromising 
political background has given rise to a remark- 
ably efficient judicial system which has the 
respect of the entire state. Surely no method of 
election, not even a popular one, would be worse 
than an election by the joint session of the two 
houses of any state legislature. This is especially 
true when the legislature in question is as unrep- 
resentative, so far at least as population is con- 
cerned, as the legislature of Connecticut. In 
addition, it has frequently happened that the 
governor has been an adherent of one political 
party while the legislative majority belonged to 
another, a situation which surely would not seem 
to make for sound judicial nomination or elec- 
tion. Nevertheless, by some process or other 
which does not seem ever to have been fully 
explored, the traditions—-the unwritten constitu- 
tion, if you please—of a sober minded and justice 
loving people have transformed the unpromising 
provisions of a constitution now one hundred 
twenty years old into a system which has given 
them a judiciary second to none in the country 
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with respect to integrity and effectiveness. Surely 
it is not without general interest in the United 
States that there is at least one state with both 
industrial and agricultural communities, in which 
the trial judge finds it possible to decide cases 
within one week to three weeks at the most, and 


Unified Court Plan 


While the Ohio State Bar Association has been 
striving toward unification of the judicial system 
in so far as this can be done by legislation, the 
Cleveland Bar Association has had a committee 
at work on a revised judiciary article. After 
two years of study this committee submitted a 
draft which was published, with comment, in the 
Association’s Journal for February. The judici- 
ary article as revised serves far better than 
separate bills to present a clear picture of what 
is meant by court unification. 

The committee has worked on the principle 
that the present judiciary article should not be 
altered more than is necessary to meet obvious 
needs. There is no change as to the kinds of 
courts or their jurisdiction and the matter of 
judicial selection has been avoided because of 
the amendment which the State Association is 
now furthering. But there is created an admin- 
istrative court of three or five members with ap- 
pellate jurisdiction over cases from the numerous 
administrative tribunals. Decisions of the ad- 
ministrative court are made subject to review 
by the supreme court. This follows current 
thought as to the federal administrative tribunals. 

The special significance of this draft article 
lies in the ample provision made for administra- 
tion of the judicial system through rule-making 
power and general administrative power, both 
lodged in a council of judges who are to be 
elected by their colleagues in the supreme, ap- 
pellate, common pleas and administrative courts. 
The chief justice is made the executive head 
and given powers adequate to that office. 

The judicial council has power to “make, alter 
and amend all rules reijating to pleading, practice 
and procedure in the courts of the state, also 
make all rules and regulations respecting the 
duties and business of all ministerial officers of 
such courts. The legislature shall have power to 
repeal, alter, amend or supplement any rule of 
pleading, practice or procedure, by law limited 
to that specific purpose.” The council may also 
have its powers augmented by legislation. 

The chief justice is given power to assign any 
court of appeals or common pleas judge to any 
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the highest court to dispose of appeals within 
a month. If it can be done in Connecticut, why 
not everywhere? The answer rests with the 
judges, with the lawyers and with the people. If 
they really want efficient justice, they can secure 
it anywhere. 


Provided for Ohio 


circuit or county, and to appoint a presiding 
judge in any county having two or more common 
pleas judges. The presiding judge may create 
divisions for specializing in various kinds of cases 
and assign judges to these divisions. The chief 
justice each year will call a meeting of all judges 
and submit to them a statistical report. The 
meetings will afford opportunity for discussion, 
the consideration of policy, and advice to the 
judicial council. 

These are the elements of a unified state court 
system, all of them experimented with in some 
states, but without the advantage anywhere yet 
of organized power and responsibility. The lack 
of these administrative and unifying factors ac- 
counts largely for popular disapproval of lawyers 
and courts, and the tendency to divert new kinds 
of litigation to administrative tribunals. None 
of these factors limits any present judicial 
authority; taken altogether they augment author- 
ity and foster responsibility. They are essential 
to a judicial system which is to be placed on a 
better foundation than the “go-as-you-please” 
present system, to borrow Chief Justice Taft’s 
words. 

In defending our judicial system lawyers 
would do well to explain that constitutions must 
be revised in order to permit judges to serve 
more efficiently, and the bar alone cannot bring 
about a revision or even a single amendment. 

In any state in which the bar hopes to in- 
crease its own prestige the opportunity is pre- 
sented for drafting a modern judiciary article 
and inviting the support of lay bodies. Such a 
judiciary article was approved by a constitu- 
tional convention in Missouri fifteen years ago, 
and came very near to adoption. If the present 
bar organization had then existed it would have 
been a cinch. Conventions are far too rare, but 
in most states amendment is possible whenever 
the bar is determined to improve the quality of 
justice. The improvement lies very largely in 
organized superintendence. Otherwise in a 
proper mode of selecting judges. In Ohio judical 


selection reform is on its way, and for that rea- 
son has not been dealt with in this committee 
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draft. In any other state an amendment could 
provide as here for administrative organization 
with a separate voting on an improved mode 
of selection and tenure. These two needed re- 


forms are not competitive. Both make for as 
much improvement in justice as can be effected 
by the constitution. The remainder rests with 
the bar. 


When Is a Court’s Work Current P 


In his report for the fiscal year ended June 30, 
1937, Attorney General Cummings opens with 
comment concerning “congestion and delays in 
the federal courts.” The statement here pre- 
sented under date of Jan. 3, 1938 was presumably 
written after the meeting in September of the 
conference of senior circuit judges. It is of in- 
terest not only because of present efforts to 
improve the federal courts, but also because it 
deals with the matter of delay on a basis different 
from that used by the conference. The result is 
that from the factual and practical standpoint too 
much has been claimed as to the “current” state 
of dockets in various districts. There is of course 
no dispute as to facts but a different construction 
put on the word “current.” 

It will be seen that when the calculation is 
made on the litigant’s basis, beginning with the 
filing of an action, or is begun at the stage when 
the case is at issue, results far different from 
those reported by the conference of senior cir- 
cuit judges are disclosed. It was on the Attorney 
General’s mode of reckoning that he listed in his 
report specific districts and circuits now needing 
twenty-seven additional judges. There follows 
an extract from the report: 


Three Kinds of Delay 


“Delay in the administration of justice is still 
the outstanding defect of our Federal judicial 
system. The principal types of delay (aside from 
those incident to perfecting appeals), may be 
divided into three classes: 

“First—the gap between the date of filing of 
suit and the time that the case is in shape for 
trial, i.e., the date on which issue is joined by 
the filing of the final pleading. This period is 
protracted beyond all reason in almost every 
jurisdiction. It is the stage characterized by 
dilatory pleas, motions to dismiss, demurrers, and 
other technical proceedings. In many districts 
this defect is accentuated because matters of this 
kind are heard only once a month and some- 
times only on the first day of the term. In 
places, and there are many, in which only one 
or two terms of court are held annually, the 
filing of a dilatory plea, a motion to dismiss or a 
demurrer may result in a postponement of the 


trial for at least 6 months or perhaps a year. I 
brought this situation to the notice of the judi- 
cial conference which announced in its report 
that ‘this matter was considered by the confer- 
ence and will be taken up by the senior circuit 
judges with respect to each district within their 
circuits.’ A further remedy lies in an increase 
of judicial personnel. 

“Second—delay arises because of the time 
elapsing between joinder of issue (the date on 
which the final pleading is filed) and the earliest 
date on which the case can be reached for trial 
in due course, even if no attempt to postpone it 
is made by any of the parties thereto. Even 
when measured by this standard in 17 districts 
the trial dockets are in arrears. In three of 
them (the District of Columbia, the Eastern 
District of Michigan, and the Western District 
of Washington), the congestion is so severe that 
the time-lag is between 1 and 2 years. A table 
annexed to this report shows the length of this 
waiting period. This computation, of course 
does not include the time consumed in the pre- 
liminary stages of the case prior to joinder of 
issue. 

“We must not be misled by the statement that 
in the other districts the trial dockets are said 
to be “current.” All that this means is that 
after the final pleading is filed in any case, the 
trial may be had at the next ensuing term of 
court, if the parties and the court cooperate. It 
does not follow, therefore, that in such districts 
the business is actually ‘current’ in any true 
sense, for the word ‘current’ does not take into 
account the time consumed during the prelimi- 
nary period before the case is in shape for trial 
or the time lost between the time when a case 
may theoretically be tried and the time when it 
is actually tried; nor does it make any allow- 
ance for the fact that in many divisions and at 
many places of holding court, terms are convened 
but once or twice a year. The interval elapsing 
between terms of court may alone account for a 
delay of as much as a year between the time the 
case is in shape for trial and the earliest date 
upon which it can actually be heard. That this 
is an important factor may be deduced from the 
fact that sessions of the United States district 
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courts are held at 376 different places. At 115 
of these places there is only one term a year, 
while at 242 of them there are only two terms 
annually. At only 19 places are there more than 
two terms a year. Ingenious counsel are fre- 
quently able to postpone actual trial despite the 
utmost efforts of adversary parties to bring mat- 
ters to a hearing. Overworked judges are at a 
disadvantage in their efforts to drive forward the 
business of the courts. 

“The existence of actual delay even in dis- 
tricts where the trial dockets are reported to be 
in a so-called current condition is conclusively 
demonstrated by the large number of pending 
cases that were filed more than 2? years ago and 
are still undisposed of. For example, in New 
Jersey and in the western district of Wisconsin 
over 60 percent of the pending cases are more 
than 2 years old, while in the northern district 
of Indiana and in the southern district of Illinois 
this is true of over 59 percent of the pending 
cases. In Delaware this is true of over 46 per- 
cent of the cases; in Vermont of over 42 percent; 
in the western district of Missouri of over 39 
percent; in Kansas of over 37 percent; in the 
southern district of Alabama of over 32 percent. 
Yet, in all of these districts the trial dockets are 
reported as being in a so-called ‘current’ state. 

“Third—delay arises out of the intervals fre- 
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quently elapsing between the final submission of 
a matter for judicial decision and the date upon 
which a decision is rendered. Some of the judges 
have called attention to this unfortunate situa- 
tion and have asserted that the volume of busi- 
ness confronting them is so great and the time 
during which they are not actually sitting on the 
bench is so limited that they do not have ade- 
quate opportunity to study the cases or prepare 
their decisions. 


“It must not be forgotten that our problem 
has to do with the quality as well as the quantity 
of the judicial output. 

“The situation that I have depicted is mani- 
festly inconsistent with any sound idea of judi- 
cial efficiency. The problem will remain with 
us until we make shift to remedy the conditions 
that have created it. The fault does not lie with 
individual judges. Almost without exception 
they are conscientious and hard-working. The 
defects are in the system and may be summarized 
under three heads: 

“(a) 


“(b) A tolerance of technicalities and lack of 
a unified, simple, and coherent system of pro- 
cedure. 

“(c) A 


methods.” 


An insufficient personnel. 


lack of efficient administrative 





Theory makes every lawyer an officer of the court, bound to 


strive only for justice. 


Self-interest rationalizes a concept of 


justice, not as truth, but as mere accurate observation of rule. 
John Barker Waite. 








TO MEMBERS OF THE AMERICAN BAR ASSOCIATION 


Every member of the American Bar Association is receiving the Judica- 
ture Society Journal by virtue of a plan of cooperation approved unanimously 
by the Board of Governors last September. The arrangement involves pay- 
ment by the American Bar Association of one and one-eighth percent of the 
dues paid it by each member. The proceeds of this membership contribution 
amount to about fifteen percent of the money expended by the Judicature 
Society. 

There will be, as formerly, very little duplication of articles in the two 
journals which you receive. The Judicature Journal represents specializa- 
tion in but one field of the lawyer’s interests—that of judicial administration. 

The American Judicature Society has been enabled to increase its expen- 
ditures through aid given by the Carnegie Corporation. In order to qualify 
each year for five years for this substantial aid, the Society must look to its 
membership for increased income. Membership implies payment of annual 
dues of five dollars. Noblesse oblige! 
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Virginia Bar Bill Enacted—News From Other States 


“T am glad to report that the bar bill has been 
adopted by both houses of our general assembly, 
the house voting 58 to 25 and the senate today 
voting 27 to 9 in favor of the measure. We are 
very much gratified at this result after ten years 
of earnest effort, and trust that the result in 
Virginia may strengthen the movement in other 
states.”—-So writes James W. Gordon, Richmond, 
chairman of the Virginia Bar Association integra- 
tion committee, under date of March 8. The text 
of the bill follows: 


Section 1. The supreme court of appeals of 
Virginia may, from time to time, prescribe, adopt, 
promulgate and amend rules and regulations 

(a) Defining the practice of law. 

(b) Prescribing a code of ethics governing the 
professional conduct of attorneys at law and a 
code of judicial ethics. 

(c) Prescribing procedure for disciplining, sus- 
pending, and disbarring attorneys at law. 

(d) Organizing and governing an association to 
be known as the Virginia State Bar composed of 
the attorneys at law of this state, to act as an 
administrative agency of the supreme court of 
appeals of Virginia for the purpose of enforcing 
such rules and regulations as are adopted by the 
supreme court of appeals under this act, and re- 
quiring all persons practicing law in this state to 
be members thereof in good standing. 

(e) Fixing a schedule of fees to be paid by 
members of the Virginia State Bar for the pur- 
pose of administering this act, and providing for 
the collection and disbursement of such fees, 
provided, however, that the annual fees to be 
paid by an attorney at law shall not exceed the 
sum of five dollars ($5.00). 


Provided, however, that the supreme court of 
appeals shall not adopt or promulgate rules or 
regulations prescribing a code of ethics governing 
the professional conduct of attorneys at law, 
which shall be inconsistent with any statute; nor 
shall it adopt or promulgate any rule or regula- 
tion which shall limit or supersede the jurisdic- 
tion of the courts to deal with the discipline of 
attorneys at law, as now or hereafter provided 
by law. 

Section 2. All acts and parts of acts incon- 
sistent with any of the provisions of this act are 
hereby repealed to the extent of such incon- 
sistency. 

Action Delayed in Iowa 


Until the last two years the Iowa Bar Asso- 
ciation showed little interest in the integration 
movement. Contentment with the status quo is 


often indicative of a comparatively high grade 
bar. 

On April 5th, 1937, the original petition asking 
the supreme court to integrate the bar was filed. 


Responding to the court’s suggestion that it 
would like to be advised concerning the senti- 
ment of the lawyers in the state, President 
Thompson held meetings in ninety counties be- 
tween June and December. Favorable resolu- 
tions were adopted in 76 counties; the opinion 
was evenly divided in 3; and in 11, the vote was 
adverse. 

Fortified with this remarkable approach to 
unity of opinion the Association returned to the 
supreme court with the evidence; filed a supple- 
mental petition which was supported by a brief 
and argument comprising 93 printed pages. 

Supporting the supplemental petition was the 
endorsement of the supreme court advisory com- 
mission which was signed by each one of the 
twelve members. A separate petition approving 
the plan and signed by 366 junior members of 
the bar and a resolution of approval by the 
district judges’ association were also filed. 

Attached to the brief was a map showing the 
geographical distribution of support and a chart 
with detailed figures showing the votes for and 
against the resolutions in each of the 90 counties 
and also carrying out the same percentage of all 
lawyers in each county. 

In 34 counties the affirmative vote was 100%. 

During this campaign the supreme court of 
Nebraska under a decision filed September 28, 
1937, adopted rules which integrated the Bar of 
that State and which encouraged the proponents 
of the movement to anticipate similar action in 
Iowa. 

Meanwhile, opponents organized under the name 
of “Iowa Lawyers Incorporated,” and were rep- 
resented at the final submission of the supple- 
mental petition on December 15th. 

The court’s reaction was to request a second 
polling, to be undertaken by itself. This has 
resulted in stagnation. The court now wants 
both sides to agree upon the form of the proposi- 
tion to be submitted in the referendum. 

Four members of the supreme court are “up 
for election” this year. 

At present President Burt J. Thompson is fos- 
tering legal institutes, or clinics, in the judicial 
districts. At St. Charles, in the twelfth district, 
90 lawyers attended the first meeting of the kind, 
and discussed two problems of trial evidence, 
aided by the state law school faculty, 

At an early stage in this use of institutes it 
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has become obvious that the lawyers of a state 
need to be given productive and educative work 
in order to learn how to improve their position 
as a bar, and as individuals. In many other 
states, as in Iowa, the first trial of institute meet- 
ings has proved that the profession needs methods 
of work not formerly supplied by annual bar 
meetings. 
Battle on in New Jersey 


On May 16 the New Jersey supreme court will 
hear arguments on the petition of the State Bar 
Association asking for inclusive organization. The 
filing of the petition aroused more interest than 
anything that has happened in a century. The 
Association has far less than a majority of prac- 
titioners. The New Jersey Law Journal, a 
weekly publication published under Association 
auspices has carried articles both for and against 
integration. The opportunity thus afforded for 
expressing opinion has been very fully availed of 
by both sides. The form of organization is more 
elaborate than any now existing. It closely 
resembles the American Bar Association organi- 
zation, the intention being to give full representa- 
tion to all local bar organizations. 


The Situation in Florida 


On petition of the Jacksonville Bar Association 
in 1936 the Florida supreme court by a unani- 
mous decision declared the court’s power “by 
general rule to set up, or provide for setting up, 
judicial agencies in the nature of special judicial 
commissions . . . to inquire into and investigate 
charges of alleged professional misconduct .. . 
(Petition of Jacksonville Bar Association, etc., 
125 Fla. 175, 169 So. 674). 

The order became effective October 1, 1936. 
It authorized circuit judges to provide in each 
circuit a commission of the bar to investigate 
charges, subpoena witnesses, take testimony and 
make a record for the court. This order was 
welcomed by the state and local associations as 
evidence of judicial concern for the subject of 
ethics. 


The hope then arose that the supreme court 
would provide a committee of its own making to 
coordinate and supervise the work of the various 
circuit committees, as had been done in Missouri 
with striking success. The State Association, the 
junior bar section and appropriate committees, 
petitioned the court to create its commission, 
composed of a practitioner in each circuit, to 
possess all the powers of a circuit commission and 
to coordinate disciplinary work throughout the 
state. The power to prevent unlawful practice by 
laymen and lay agencies was included. 


The plan was then implemented by providing 
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for an annual registration of all lawyers and pay- 
ment of the annual fee of $3 by those classified 
as active. 

The petition also requested a court rule estab- 
lishing the requirements for admission in accord 
with the ABA standard, to take the place of the 
minimum requirement of a general education 
equivalent to that of a high school, provided by 
the court in 1936. 


On the suggestion of the Association the pen- 
dency of the petition was advertised in five news- 
papers and the court fixed March 26, 1937 for 
its hearing. The opinion was filed Jan. 8, 1938. 
It appears to declare judicial power over admis- 
sions and the unimpressive requirement of three 
years of law study was announced. As to un- 
lawful practice by laymen the opinion holds pres- 
ent facilities to be sufficient. As to implementing 
the half-developed system for enforcing ethical 
standards the petition is denied without comment. 


New Approach in Massachusetts 


Two bills and a resolve looking to integration 
of the bar were introduced in the Massachusetts 
legislature in 1937. All three were referred for 
advice to the judicial council, which devoted 
fourteen pages of its thirteenth annual report 
(Nov. 1937) to their consideration and to the 
history of the movement. 

One bill was similar to the Michigan act, pro- 
viding for supreme court rules to specify the 
powers of the organization thus created. The 
other bill included all provisions and contained 
fifty-two sections. Both bills are credited to the 
same source, which is not named. The resolve 
was sponsored by the executive committee of 
the Massachusetts State Bar Association. 

The texts of the shorter bill and the resolve 
appear in the report of the judicial council, and 
also a form of resolve which the council recom- 
mends. It is thus worded: 


Resolved: In order to promote the public in- 
terest in the administration of justice, in the 
interpretation of the laws, and in the bar of the 
commonwealth as a body of officers of the court, 
the supreme judicial court is hereby requested to 
provide, by rules, for the organization of all 
present and future members of the bar of this 
commonwealth, as a self-governing body subject 
to the constitutional authority and rules of said 
court, to be known as the Bar of Massachusetts. 

The council registers disapproval of the two 
bills, taking the position that the supreme judicial 
court needs no authority from the legislature, nor 
should the legislature “issue mandatory directions 
to the court so to act.” Reference is made to the 


opinion of the justices to the senate in regard 
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to admission to and regulation of the bar in 1932 
(279 Mass. 607). The legislature is also in- 
formed as to integration under court rules in 
Missouri and Nebraska, and of the pendency of 


applications to the supreme courts in Iowa and 
New Jersey. The resolve which is recommended 
is similar to, but more brief, than that introduced 
on behalf of the Bar Association. 


Pennsylvania Bar Discovers Means for Expansion 


The Pennsylvania State Bar Association has 
been progressing toward integration ever since 
1927 when elaborate provision was made to give 
representation in its meetings to non-members who 
were members of locals. Probably in no state 
have local associations prospered as they have in 
Pennsylvania. The state was zoned with a vice- 
president and three executive committee members 
for each zone. All locals, regardless of size were 
invited to send two delegates to state meetings, 
who need not be State Association members. The 
delegates were given the power to veto al] meas- 
ures adopted by the regular members. This very 
generous plan of affiliation appears to have pro- 
duced no bad results; on the other hand it has 
not accomplished the result hoped for, as is 
proved by the fact that state membership now 
is only about thirty percent of the total number 
of practitioners. 


Recently another generous offer has been made. 
New licensees automatically become provisional 
members’ and pay no dues for the first year; for 
the succeeding three years their dues as regular 
members are only two dollars, and thereafter 
the regular sum of eight dollars. There should 
be some pull in this offer. 


Another avenue for expansion has been opened 
in two counties, with a prospect of spreading. In 
Clearfield and Erie counties the judges have 
adopted a rule providing that there be a ten per- 
cent deduction from all fees paid masters in 
divorce cases (a luxury tax), the proceeds to 
be used to pay the dues of all lawyers of the 
county as members of the State Association. 
When the Erie County Association put the ques- 
tion up to its members for a vote 117 members 
signed the petition to the judges and only five 
declined. This system amounts to mass admis- 
sion of all lawyers in the county to the State 
Association. 


Now the stage is pretty well set for real prog- 
ress toward an inclusive state bar, through 
which substantial integration will be established 
forthright. The preliminary work by a large 
committee has brought the matter to the stage 
of discussing the kind of organization most fav- 


ored and particularly the means. The constitu- 
tion has no provision limiting the powers of the 
supreme court. Opinion is strongly for inclusive 
organizations under court rules. It is not con- 
tended that the legislature has no power, but the 
preference is for a status directly subject to judi- 
cial sanctions. 

A report was made concerning the integrated 
Porto Rico Bar in this JoURNAL (vol. 16, p. 104, 
Dec., 1932) with a brief account by the Hon. F. 
Soto-Gras of the history of the profession. Em- 
phasis was placed on the provisions of law where- 
by the inclusive bar would be financed by a tax 
derived from placing a one dollar stamp on the 
first pleading in every case. With a total bar of 
about 800 the revenue was estimated to amount 
to about $25,000. The suggestion was then made 
that one of the greatest needs of the organized 
profession in the state, adequate revenue, might 
be satisfied in a similar manner. Pennsylvania 
has started. 


Bar Integration—Pretrial Procedure 


State and local bar committees concerned with 
either bar integration or pretrial procedure should 
know that the American Bar Association has 
pamphlets for free distribution. The bar inte- 
gration pamphlet is a second printing of the 
address delivered at the Boston meeting in 1936, 
wherein eight representatives of as many states 
told of experience under integration. This sym- 
posium and the pamphlet compilation of bar acts, 
including all except Nebraska, constitute the 
best present body of information. 

The pretrial pamphlet reproduces nearly all of 
the articles on this subject up to February of 
this year. Experience is related as to Detroit, 
Boston, Los Angeles, England, France and Ger- 
many, and Professor Sunderland’s comprehensive 
study read at the judicial section meeting in 
Kansas City and eight pages of description from 
the New York judicial council report of 1937 are 
included. 

A limited number of copies of both pamphlets 
are available on request at the Judicature Society 
office. 





New Methods for Service by Live State Bars 


Various Improvements in Organization and Activities Enable Ambitious 
Associations to Develop Latent Resources 


In fulfillment of the aspirations of a genera- 
tion of bar leaders there has come in recent 
years an awakening of the profession to its needs, 
its opportunities and its obligations which en- 
courages the hopes of the most idealistic. The 
purpose of this article is to present briefly some 
of the more productive methods already well 
proved by state associations. A subsequent 
article will endeavor to render the same service 
as to local associations. 

Mere mention will suffice for the conventional 
activities, which could be wholly ignored but for 
the fact that they are not universal. There will 
be brief description of the newer activities with 
a reference to states where the most experience 
has been had. 

Election of Officers—Until the inclusive, com- 
pulsory state bar was evolved it was considered 
necessary that officers be selected by a commit- 
tee and elected only by those who attended the 
annual meeting. This encouraged attendance by 
a fraction of the membership and discouraged 
interest and participation by a much larger por- 
tion. The choice of officers democratically by 
mail voting was made a cornerstone of bar 
integration. There was much fear in some 
quarters that it would wreck the bar. Those 
fears have proved to be absolutely unfounded. On 
the contrary the great majority of practitioners 
in all districts have proved to be loyal to the 
interests of their profession, as has so often been 
said oratorically. All voluntary state associa- 
tions should have an executive board representa- 
tive of districts. If democratic election of repre- 
sentatives succeeds in the all-inclusive state bars, 
it must be at least equally safe in exclusive asso- 
ciations. This has been demonstrated in Illinois 
and Nebraska (before integration) and it greatly 
stimulates membership interest. It is the least 
that can be done to make membership mean 
something to every member. 

Sections—State associations have been slow in 
following the American Bar Association practice 
of substituting sections for committees in respect 
to various branches of law. Sections immensely 
multiply the powers of an association. They 
vastly increase the number of members given a 
place to exert influence. They bring together 
members having mutual interests. Illinois has 
gone farthest, and succeeds in having three or 
four meetings of every section each year. 


Junior Bar—This section needs little comment. 
Juniors should be appointed to all committees 
and have some work specially entrusted to them. 
In Tennessee they are assuming all investigation 
work arising from complaints against lawyers, 
but under supervision. They are indispensable 
for entertainment programs. Admission to the 
bar should be made the occasion for ceremony 
and a dinner with bar officers. In Pennsylvania 
all bar novitiates become bar members with no 
fee the first year, and only twenty-five percent 
of the regular fee for the next two years. Even 
a conservative profession has ceased to fear its 
youth. 

Affiliation—A number of state associations 
have prospered through affiliation with district 
associations or federations. (Minn., Mo., Penna., 
Wis., Fla.). In most others the need for stimu- 
lating local organization has been realized; they 
need roots as well as branches and leaves, in 
order to have fruit. 

Conference of Delegates—Local and district 
associations, whether or not affiliated, should be 
invited to send delegates to a conference usually 
held on the day preceding the annual meeting. 
The state association submits projects to the 
locals for discussion, and their delegates bring 
to conference local opinion, and take back mat- 
ters for consideration by their home associations. 
The system informs and stimulates local think- 
ing and enables the state association to frame 
acceptable projects, based upon widespread edu- 
cation. There is probably no more effective 
means for integrating bar opinion, based on in- 
formation and debate. (Calif., Minn., Mo., 
Penna., N. Y., Ohio). 

Regional Meetings—In recent years some as- 
sociations have learned how to augment influence 
and interest by meetings in key points, which 
bring together many lawyers unable to attend 
state meetings. (Ohio) In Illinois district meet- 
ings are arranged for successive days and state 
officers and committee and section chairmen 
travel from meeting to meeting. 

Executive Secretary—A state association with 
ambition utilizes the foregoing (and other) means 
for increasing membership and comes to the time 
when it can afford a full-time secretary. It may 
be that the part time secretary can, through 
assistants, carry on, but there must be a suffi- 
cient force. The office necessarily involves ex- 
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pense, but it should more than justify the 
expense in permitting service to members, and so 
increasing membership. 

Service Bureau—Every bar secretary’s office 
is a service bureau, but it reaches its maximum 
value when located in the capital city. (IIL, 
Mich., Ohio) The office then can render a num- 
ber of practical services, even in court appear- 
ances, filing papers, and other professional serv- 
ices which are highly appreciated. In Spring- 
field, Ill., the association maintains a library in 
a hotel for the use of members. 


Annual Report— Publications—The report of 
the annual meeting has some value, but very 
little, regardless of contents, when it is issued 
months after the event. The annual report is 
a convention, and a costly one. In some states 
the bar journal has superseded the annual report, 
and with no regret. Money has been saved by 
sending the report only to those who request it, 
and charging something for copies which are 
cloth bound. With a good journal there is no 
need for this report, and money spent for one 
delivered half a year late is virtually all wasted. 

Journal—Many associations have found publi- 
cation of a journal much simpler than had been 
supposed. The journal soon becomes the one 
indispensable activity, contributing to the suc- 
cess of all others. The journal should be pub- 
lished monthly, excepting perhaps two summer 
months. There is no need for a special cover. 
It is well to make it the size of the standard 
state reports. There should be advance publica- 
tion of all committee reports. The Journal, in 
two issues following the annual meeting, can 
carry a full report. It should carry news con- 
cerning local bar activities and as much news 
concerning members as possible. The Utah State 
Bar Journal makes a feature of publishing a 
narrative report of all meetings of the bar board. 
This seems important, though it is not general, 
because it gives all members information to 
which they are entitled concerning the matters 
passed on by the executive board. 

The New York Association has a “service let- 
ter” of four or more small pages, frequently cir- 
culated, which carries much information concern- 
ing courts and commissions and, during its 
sessions, full reports concerning all bills in legis- 
lature that are of interest to lawyers. The Ohio 
Association issues a weekly report of all supreme 
and appellate court opinions, which reaches mem- 
bers on Monday and contains opinions handed 
down on the preceding Wednesday. It contains 
also a number of pages of news concerning the 
Association’s manifold activities and news con- 
cerning individual lawyers and their opinions on 
matters of interest. 


Virtually all bar journals derive considerable 
revenue from advertising and one or more are 
wholly financed in this way. 

Bar Registry—The New York Association 
brings out a volume which lists all members and 
their special lines of practice for the benefit not 
only of members, but also of clients. The pub- 
lisher assumes all expense. 

Disciplinary Machinery—Until state bar in- 
tegration came there was virtually no realistic 
“grievance work” done except in large cities. A 
single state-wide committee is only a sham. In 
most integrated bars there is a committee of 
three or four in every county or circuit and cases 
tried locally are reviewed thoroughly by the bar 
board, which follows cases appealed to the high- 
est court. In large cities two or more committees 
work. A variation was established in the Michi- 
gan Bar Rules, which provide that records made 
by the local committees shall be subject to full 
review by a bench of three circuit judges. This 
entirely relieves the bar commission of this work 
and largely does away with supreme court ap- 
peals. It is customary for bar boards in other 
states to work as a body on all cases prepared 
by local committees. This is burdensome and 
unnecessary; a committee of three board mem- 
bers should suffice. (Ky.) 

Experienced Lawyer Service—By listing names 
of members having experience in any of scores 
of special fields of law and practice the Illinois 
Bar Association enables members to arrange for 
consultation with experts at a fixed charge per 
hour. Members are thus enabled to extend their 
services and retain clients. The system is 
spreading and there is considerable literature on 
the subject. (Los Angeles B. A.) 


Miscellaneous New Services 


A few state and local associations maintain 
at slight expense placement bureaus to bring to- 
gether lawyers looking for employment and 
offices needing help. Legal aid service is ordi- 
narily a function of a local bar, but the state 
associations can do much to encourage this work. 
In recent years there have been needed studies of 
the economic condition of the bar, notably by 
the state associations in California, Idaho and 
Wisconsin and by the N. Y. Co. Lawyers’ Assoc. 
The time should come when this will be a re- 
current duty of all state bars. It has a close 
relationship to the matter of admission require- 
ments. In a few counties in Pennsylvania the 
judges admit no more new practitioners than is 
provided by an established quota. Duplication 
of publications is a new activity in a few states, 
where the bar has greatly reduced the cost of 
statutes. Bar committees may pass upon the 
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value of many books offered the profession with 
the understanding that approval means a large 
sale at a low price. In some associations the bar 
encourages the very enlightened Wisconsin prac- 
tice of bringing out compiled laws after every 
regular session of legislature. State associations 
should direct their attention to the obvious need 
for reducing the volume of reported decisions 
through more memorandum opinions and great 
condensation of full opinions. In South Dakota 
the State Bar has assumed all the work of com- 
piling the statute law, and, with the withdrawal 
of the legislature from the field of procedure, the 
supreme court has appointed a bar committee to 
revise civil procedure. 

One of the striking developments of the last 
few years is the legal institute, sometimes called 
a clinic. Both state and local bodies foster the 
institutes, which, in the past year, have sprung 
up in many places. Members buy tickets admit- 
ting them to a series of lectures on new fields 
of law given by experts, often law faculty men. 
In some instances a series is devoted to the needs 
of the younger practitioners. There appears to 
have been marked success in every instance. 
Sometimes three sessions in one day are devoted 
to a single subject, as judicial selection and jury 
trial. (Cincinnati). 

Just over the horizon is the proposed legal 
service bureau. The idea is to have a bar asso- 
ciation sponsor and supervise a service for clients 
of small means, many of whom fear to approach 
a law office. The plan provides for one or more 
offices in outlying parts of a large city, to sift 
the needs of clients and recommend them to 
listed lawyers. Three objects appear: to serve 
a considerable share of the public at a reasonable 
cost, to reduce unauthorized practice, and to 
provide earnings for lawyers who are competent 
but not busy. A financial guaranty appears 
necessary to put this plan to a test. It is entirely 
aside from free legal service for the indigent. 

In respect to bar admission the profession is 
getting strong support from the National Con- 
ference of Bar Examiners. Twenty state associa- 
tions now regularly pay the Conference a fee for 


investigating the records of lawyers from other 
states who apply for admission. 

Unauthorized practice is a subject which finally 
reached the consciousness of somnolent bar asso- 
ciations a few years ago, and now needs no 
special encouragement. State associations may 
well lead in this, and especially in constituting 
committees to see that agreements made with 
banks, trust companies, insurance companies and 
others are properly interpreted. Protection of 
the profession and the public has gone so far that 
consideration is due to its boundaries. The pro- 
fession must at least stop short of demanding 
that lawyers appear in all cases. In one city 
there appears to have been foolish opposition to 
the creation of a conciliation branch court. 
Every man has the right to present his case un- 
aided to a court, and a court limited to small 
claims is free to dispense justice, by conciliation, 
or by trial, without interposition by lawyers. 

In a few states fee schedules have been intro- 
duced, as a guidance to practitioners. (Wis.) 
These are more close to local than state asso- 
ciations. In Idaho district associations submit 
their minimum fee schedules to the supreme cost, 
and upon approval, they have the force of law. 

A number of associations have experimented in 
various ways with public relations, usually by 
broadcasting. The most effective way would be 
to supply editors of newspapers with information 
concerning the social interests supported by the 
profession. This would cost little and would 
greatly influence public opinion. Newspaper 
editors are willing to publish any real news indi- 
cating that the profession has assumed social 
obligations. 

Concerning the numerous committees of the 
bar existing for conventional purposes little need 
be said; but standing committees on such sub- 
jects as civil procedure, criminal law and pro- 
cedure, insurance, real estate, administrative law 
and many other fields should be converted into 
sections. The American Bar Association sections 
well illustrate the success of sections as com- 
pared with the lack of success when such large 
subjects are dealt with only by committees. 





It is not the majority but the minority which pioneers towards 
a truth, finally establishes it and creates a new majority for the 
truth established.—John Jay McKelvey. 




















Public Opinion and Reform in Trial Procedure 


Two Proposals by Bar Leaders Calculated to Allay Popular 
Clamor Concerning Lawyers and the Administration of Justice 


\ 


A sampling of public opinion concerning our 
profession might show that from fifty to seventy- 
five millions of our people have feelings that 
range from suspicion through distrust, vexation, 
indignation, to downright hostility. 

If the profession has any means for making 
a contribution to the common weal in times of 
skepticism and distress, this public aversion is 
a very serious thing. It’s a distressing matter 
however one looks at it, whether layman or 
lawyer, for both have a common interest which 
transcends all divisional feuds. 

Perhaps the crest of the wave of public criti- 
cism has been reached. A reading of scores of 
bar publications indicates that the profession’s 
reaction to criticism has not yet reached flood 
tide. The more assertive of its champions ap- 
pear to be the last to understand what the con- 
flict means. The least effective of the means 
taken to rebut criticism is to refer to past ac- 
complishments of lawyers as leaders in govern- 
ment. 

No lay critic can deny that lawyers have ren- 
dered the highest of public services, and are 
doing so today. No lawyer can deny the fact 
that some: lawyers are a menace to society. A 
controversy concerned only with individuals can 
do nothing more than vent feeling. 

Whether it be consciously done or not, the 
public’s indictment is not really against this 
lawyer or that one, but against lawyers collec- 
tively. The reaction on the part of the bar must 
be collective. Where bar organization is inclu- 
sive we find few instances of lamentation con- 
cerning public opinion. In one-third of our states 
the profession has very conspicuously convinced 
the public that it is aware of its responsibilities 
and that it is engaged in removing grounds for 
just complaint. The relative serenity of the bar 
where it enjoys inclusive membership and power 
to advance reform projects is the best proof 
of the oft made declaration that a great majority 
of lawyers are sincere in their support of the 
profession’s ideals. 

In these states the bar is accorded wide pub- 
licity for its programs and the public seems to 
take bar leaders’ promises at full value. Of 
course we cannot hope to make the public, one 
and all, love us. It would be embarrassing to 
reciprocate such affection. But it is of the ut- 
most importance that the people generally regain 
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a respect for the officials to whom they must 
look for justice. This vital importance appears 
to be understood, judging from the almost frantic 
efforts put forth by lawyers to re-establish bet- 
ter public relations where the need is greatest. 
It is unfortunate that so many bar champions 
feel obliged to rely on argument. They should 
better understand that past glories do not avail, 
that “there are no birds in last year’s nests,” 
and that there are today evidences of a rejuven- 
ation of the profession. 


One could say that the dawn of a happier era 
came when the first bar integration act was 
given effect; or when, years later, the American 
Bar Association adopted its revised constitution 
and so equipped the profession with means to 
battle entrenched evils. From that day there 
has been continued proof that a campaign is on 
to overcome prejudice by performance, and es- 
pecially in the field in which the lawyer, by vir- 
tue of his privilege, is a monopolist. 

The reports to be submitted in July by the 
Association’s new section on judicial administra- 
tion will doubtless be confirmed by the House of 
Delegates, representing some eighty thousand 
lawyers. They will be orthodox, and so con- 
vincing as to sway opinion in state associations, 
upon which their actual accomplishment must 
depend. 

Armed with definite plans for making justice 
more certain, more prompt and less costly, the 
matter of public relations will in time yield to 
wholesome influences. Instead of sweeping de- 
nials and similar defensive tactics the profession 
should admit that it has its reactionaries and ask 
for public support in opposing them on behalf of 
a better administration of justice. The force of 
public opinion can be diverted from wholesale 
condemnation of the profession and given a con- 
structive direction. 

This is a roundabout approach to the submis- 
sion of two recent proposals concerning judicial 
administration which appear to deserve considera- 
tion even though they lie outside of traditional 
planning. There is need for gleaning experience 
from any relevant source, and especially from 
those which give competition to the lawyer’s way 
of administering justice. 

It was five years ago that Harold M. Stephens, 
now a member of the District of Columbia court 
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of appeals, submitted certain views in the Amer- 
ican Bar Association Journal (March, 1933). 

One who considers himself an advanced stu- 
dent of judicial administration will do well to 
turn to this article, or to a summary of it, with 
quotations, in this Journal for December, 1933. 

Judge Stephens had gained experience with the 
methods of quasi-judicial bodies. He believed 
that something could be borrowed from that 
practice which would better enable the traditional 
courts of justice to survive. Incidentally he 
affirmed his faith in the basic ideals of tradi- 
tional procedure, saying: 

“The advantages of courts are in their re- 
straints, in the reduction of cases to classes, in 
the impersonal and uniform and equal applica- 
tion of rules. So, too, the disadvantages of the 
courts are in the defects of their virtues, in carry- 
ing their restraints too far, in over-rigidity, in 
slavish obedience to form and rule, in adhering 
too strictly to traditional methods.” As for his 
proposal: 

Fact-Finding by Commissions 


“The methods of courts might well be supple- 
mented by the use of well tested examples of 
administrative tribunals, of expert investigators 
acting for the court—engineers, scientists, physi- 
cians, economic and social investigators, as 
needed—in addition to, not in substitute for, 
similar experts acting for the parties. The parties 
should not be denied the opportunity to present 
their own cases in their own way. But the court 
might well make its own investigation also, and 
in its own way. The results of the judicial in- 
vestigation should be made known to the parties. 
The court’s experts should be submitted to the 
cross-examination of the parties; but they should 
act at the instance of and for the court.” And 
along the same line: 

“Why should not judge and jury in cases in- 
volving multitudinous scientific exhibits, or scien- 
tific questions, have the benefit of the assistance 
of those competent to organize such data and 
analyse such questions? Why should not courts 
have adequate fact finding facilities for all kinds 
of cases? Boards of directors do. Administrative 
tribunals do. The parties, and in a large sense 
the public, have an interest in the decision of 
cases on whole truths, not on partial understand- 
ing. The machinery and expert staffs developed 
by the interstate commerce commission, state 
public service commissions, and workmen’s com- 
pensation boards have values for fact finding 
which may profitably be studied in reference to 
judicial reorganization. . . 

“The virtue of the practice and procedure of 
administrative tribunals is not in mechanical 
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methods and devices; it is more in the absence of 
them, in the freedom of the personnel to act with 
expedition and directness upon ‘the everyday in- 
stincts of men’ for the treatment of the particu- 
lar case in hand, and through a supplementary 
personnel of an expert nature. And as the advan- 
tages of administrative justice are in freedom, 
there also, when freedom is carried too far, are 
its disadvantages and its abuses.” 

Judge Stephens could have pointed to numer- 
ous methods through which the traditional courts 
have ventured into this field of supplementing 
information, some so common as to escape atten- 
tion. Courts commonly refer cases for fact find- 
ing to masters, referees and auditors. The most 
striking instance is the long established practice 
of the circuit court in Detroit in relying on a 
thoroughly organized bureau under the direction 
of its “Friend of the Court” for obtaining infor- 
mation needed in respect to alimony. Elsewhere, 
on a smaller scale, the practice exists in Mich- 
igan courts. Lawyers find that the Friend of the 
Court saves time for them and yields more de- 
pendable information than they can be sure of 
obtaining.' 

Judge Stephens, in the article quoted from, 
contrasts courtroom tactics with the hearings of 
administrative tribunals, speaking of trials as “a 
game or a battle of wits with victory to crown 
the clever not the just, unless the just be also 
the clever.” In the board hearings “there seems 
to be less acrimony, less. resort to unfair tactics, 
of fighting fire with fire, as regarding witnesses 
and evidence as pawns belonging to the sides, 
to be concealed, disclosed, moved at will. There 
seems to be less appeal to dramatics and to sym- 
pathy and prejudice. These practices in courts 
impair their efficiency internally, and their stand- 
ing in the public view. Such improvement as is 
to be noted in commissions can well be emulated 
by the courts.” 


Public Opinion Based On Jury Trial 


Two facts deserve notice. In the trial of equit- 
able causes and to a large extent in the trial of 
non-jury actions, the sporting theory of justice is 
far less observable. It may be entirely absent. 
It is the presence of the jury, and its nature, 
that account for jury trial tactics. The second 
fact is that the public generally knows very little 
about non-jury trials. Its interest is in the trial 
which is drama, which is battle. It is from jury 
trials that the public gets its interest, its emotion 
and its reaction toward law as administered, and 
its reaction toward our profession. 

From the time counsel begin probing jurors as 
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to their qualifications clear through to the jury’s 
retirement, the lay spectator and the juror ob- 
serve the dramatic and sporting quality of jus- 
tice. The foolish look upon it as a grand spec- 
tacle. The sensible learn disrespect for lawyers 
and their ways. 

A third fact may be submitted: in Canadian 
courts there is no excess of drama and sport; 
juries are readily qualified; lawyers treat wit- 
nesses and court and each other with respect; 
there is virtually no quibbling over rules of evi- 
dence; there appears to be an earnest and seri- 
ous effort to get at the truth. And in Canada 
there is little if any popular criticism of lawyers, 
judges, courts and jury trial. The differences are 
due doubtless in considerable respect to the fact 
that judges, by virtue of their tenure, possess 
that independence which we talk about so much 
but so rarely confer. The ideal of judges being 
active, rather than passive agents of justice, is 
made possible.* 


The Three-Judge Trial Court 


The California State Bar Journal for January, 
1938, presents views and proposals by Roy V. 
Rhodes, who is conspicuous for his work on 
behalf of the profession in Los Angeles and the 
State of California. He observes the steady drift 
toward transferring judicial work from courts to 
administrative tribunals. He says: “It seems 
clear enough that the people of this country have 
lost faith in the efficacy of their judicial system. 
They are impatient with its delays; its endless 
technicalities. They do not understand the rules 
of evidence and they laugh at the jury system 
even though they themselves are part of it.” 

The first of Rhodes’ five proposals is the re- 
turn to the judicial department of the power to 
regulate procedure. The second proposal is the 
only one which is radical, and it is by no means 
novel. We will quote this proposal in full: 

“Provide that all civil and criminal trials, 
where a jury is waived, be had before a court 
of three judges with greatly liberalized rules of 
evidence. Our present rules of evidence, of 
course, are meant to promote justice but they 
are so technical that they often prevent it and 
reduce the trial to a battle of wits between op- 
posing counsel rather than a procedure for getting 
at the facts as speedily and as truly as possible. 





*“The function of the judiciary . . . is to 
administer justice with all that the word adminis- 
ter implies. That function is not adequately exer- 
cised by sitting on a bench and watching justice 
float by.” “Real administration of justice is a 
positive thing. It consists of positive powers, posi- 
tively exercised. It is not the passive thing the 
public is now receiving.”—Report of Mass. Cham- 
ber of Commerce Committee, 1935. 


How often do we hear of a case taking three 
weeks that should have been tried in one week 
or less. Such a three-judge court with proper 
latitude to go immediately after the facts could, 
in my opinion, try in the same time at least twice 
the number of cases that the same three judges, 
sitting separately with the present rules of evi- 
dence, could try, and try them better and with 
far less probability of error. The advantages of 
three judges sitting together in trial is very great. 
I have taken part in such trials as a member of 
the State Bar administrative committees during 
the past several years. There is created in fact 
a system of checks and balances that greatly in- 
creases efficiency and reduces to a minimum 
error resulting from lack of knowledge, lack of 
judicial temperament, bias or prejudice. That 
three heads are better than one is obvious.” 

The remaining proposals are not novel. He 
would limit appeals to a three judge court except 
for special cases and those involving constitu- 
tional questions. He believes that there would 
be fewer appeals of cases tried before three 
judges. The handling of motions for new trials 
would certainly reduce appeals if made before a 
special bench of three trial judges. 

The fourth proposal is that appellate procedure 
be simplified. He would provide for oral argu- 
ment immediately before decision, an item al- 
ready in the California plan for reorganizing the 
appellate branches. The final proposal is for 
simpler pleading. Apparently California is back- 
ward as to this as it is in respect to judicial rule- 
making. 

There can be no doubt of the desirability of 
having three judges decide cases in the trial 
courts. All that Mr. Rhodes says as to the 
greater certainty and greater satisfaction must be 
accepted. As for a saving in time much would 
depend upon the opportunity afforded for waiver 
of jury trial. There is nothing for lawyers to 
shy at in this plan. They would have still their 
choice of the jury. The new system would have 
to compete with the old. 

There appear to be but two objections to the 
proposal for using three judges instead of one, 
first expense, and secondly the difficulty of 
bringing three judges together in rural circuits. 
While a saving in the cost of appeals would be 
considerable, the saving of time at trial would 
have to be relied on for more than half. In or- 
der to save time cases would have to be as nearly 
ready for trial as is possible, and should be so 
ready, under any system. During trial the evi- 
dence and testimony should be limited strictly to 
what is relevant. A bench of three trial judges 
bent on making this plan successful could rid 
trials of an excessive and virtually universal 
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squandering of time. This is done always in 
small claims courts and there is no complaint 
that justice suffers. Trial procedure can be sen- 
sible and “businesslike,” as Chief Justice Hughes 
has said. 

We know of no data concerning the cost of 
various kinds of court trials except what Justice 
Henry T. Lummus of the Massachusetts supreme 
judicial court reported as to jury trial in his 
state, where he found that it cost more than $400 
per day. If it cost in the average jurisdiction 
only one-third as much, the three-judge trial 
would save money. Only actual experience could 
afford dependable facts as to relative cost ot 
various modes. 


Easy to Test by Experiment 


The objection as to rural circuits is not in- 
superable, but it need not be met in making a 
test of the proposal. The test can be made by 
any large city court that is disposed to experi- 
ment. It is only necessary to offer a three-judge 
bench for trials already listed for juries. Our 
judicial system derives mainly from conditions 
so primitive that we can hardly imagine them. 
Before the conquest litigation was to a large 
extent settled by a mass meeting of the people 
of the locality, and later was narrowed down to 
twelve jurors selected, so far as possible, because 
of their knowledge of controverted facts. There 
was little adaptation of the system to civil con- 
troversies until after competition arose from the 
introduction of Roman law, and then the jury 
was made subservient to the judge. To a con- 
siderable extent it still is, as when verdicts are 
modified or set aside or negatived on appeal. 

The competition with this system in our times 
has come through substitution of other means for 
fact finding, as in arbitration and the procedure 
of quasi-judicial bodies. 

Our judicial system has been properly criticised 
for bestowing most of its care upon the quality 
of the judges who do the mopping up after the 
trial courts appear to have erred. Nobody can 
think of appellate courts working through single 
units. They not only have specially selected 
judges but the advantage of the wisdom of three, 
or five or nine judges, with full time for confer- 
ence. Our satisfaction with this method is due 
probably to our intense interest in settling legal 
rules, compared with which the interests of liti- 
gants are necessarily subordinated. 

Few have been so bold as to suggest for the 
trial, which is the very essence of judicial admin- 
istration, the use of three judges so as to utilize 
the advantages inherent in appellate branches. 
The advantages are so obvious that it seems a 
waste of space to try to catalogue them. 
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The use of a bench of three or more for fact 
determination, as a basis for decision, is best 
illustrated by our administrative tribunals, but 
there is also the example afforded in arbitration, 
which always permits litigants to choose more 
than one judge. In Europe all but petty cases 
are heard by a bench of three judges, and this is 
the reason that the jury system for civil trials 
was unable after long experience to survive on 
the continent. In England the justices of the 
peace now dispose of more than ninety percent 
of all criminal cases, including most felonies, 
and there are always at least two justices for 
every hearing, and usually three or four.® 

Our instinctive suspicion of relying on one 
official for fact finding is illustrated by the vast 
complex of procedural law which has been devel- 
oped to control the judge’s action, and of the 
prevalence of jury trial for cases involving only 
small amounts. It was found in one typical 
Michigan county some years ago that the cost 
of maintaining the one judge court was greater, 
because of a preference for jury trial, than all 
the civil judgments rendered. 

Probably in a majority of rural circuits the 
judges have time to spare and could as well ar- 
range to try many cases to a bench of three. 
In the populous centers the experiment could 
be made easily. As a substitute for jury trial, 
evidently desired in many instances by counsel 
as well as clients, there would be three fact- 
finders as against one when the jury is waived. 
This would be important but not nearly so im- 
portant as the opportunity to center three judicial 
minds on the law of the case. The law becomes 
no simpler as it grows in volume. Its determina- 
tion on appeal should be swift, but with three 
judges there would be the equivalent of the or- 
dinary trial and appeal in one operation. 

This is only argument for a voluntary test. 
The problem of technical rules concerning mo- 
tions for new trials and for appeal would be 
more readily solved on the basis of experience. 
In experimenting the court could act under an 
arbitration statute and render a judgment that 
would stand as firmly as any other. The court 
could permit each of the parties to select one 
of the three judges or judge-arbitrators. In the 
circuit court sitting in Detroit there is occasion- 
ally resort to the old-fashioned Michigan arbitra- 
tion statute with approval of the litigants, but 
with only one judge. 





“Other instances of the value of a bench of 
three judges could be cited. We have but recently 
seen the provision in operation in the federal sys- 
tem as a foundation for a single appeal when 
constitutionality is the issue; and longer the three- 
judge court for assurance that injunction pro- 


cedure be safeguarded. 
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Perhaps the most important of all the differ- 
ences between our courts and our administrative 
tribunals lies in the difference which we are con- 
sidering. The latter tribunals not only provide 
expert witnesses but also expert judges of fact, 
and finally experts in the particular field of law, 
so that the comparatively limited opportunity for 
appeal has been enduied. The need for appeal, 
so far as it is a genuine need, is greatly lessened. 

The administrative tribunals came into being 
because of the failure in certain fields of the 
accustomed courts. They multiplied because of 
the acceptable service they rendered. Their suc- 
cess lies in their breaking ruthlessly with tradi- 
tion in organization, selection of judges and pro- 
cedure. Suppose that we had started on the 
theory of apportioning the members of a com- 
mission to one-man districts, on the ground of 
convenience and economy. We do this as to our 
judges and the majesty of the law as the most 
vital instrument of government in its relations 
with its citizens, is narrowed down to a pinpoint. 
From this most of our troubles and complaints 
arise. 

It seems safe to assume that a client, in many 
cases, would prefer trial before three judges. If 
defeated, the procedure would have the same 
salutary effect as an adverse jury verdict; it 
would go far to convince the client that he was 
mistaken as to facts or law. While the purpose 
of courts is to right wrongs there must be also 
the object of convincing the public that justice 
has been done. 

Appeals taken to wear out an opponent are in- 
excusable. There would be few such if review- 
ing were close-coupled with trial, as it should be. 
A reversal on appeal justifies the people’s sus- 
picion as to the competency of their judges and 
judicial system. A remanding for retrial is a 
confession of failure. 

This subject of popular opinion concerning the 
courts is of almost infinite breadth and intricacy. 
The attempt here is to trace only major ele- 
ments. 


Respect for Legal Profession Possible 


The history of our own generation shows that 
there have been serious inroads on the lawyer’s 
monopoly of litigation. It took hard times to 
make a disintegrated profession understand this. 


It took hard times to make them sensitive to 
public opinion. It is especially disagreeable for 
us to realize that inattention and indifference to 
the profession’s best interests largely accounts 
for the surplusage of lawyers, for unauthorized 
practice and for hostile public opinion. In times 
when our heritage of law and constitutional doc- 
trine are under attack, it is alarming to find the 
nation’s wisest advisers coupled with the most 
ignoble of their “brethren” in the bad opinion 
of a large share of all the people for whose serv- 
ice they devote their lives. 

If modern history, or ancient, teaches any 
one thing surely it is that nothing is static. In- 
stitutions must justify their existence at the bar 
of public opinion. The significant thing now is 
the sweeping indictment, not of courts, but of 
lawyers, and the impulsive reaction of lawyers. 
We are entering right now on the stage when 
the responsible element in the profession will 
formulate a comprehensive program of reform. 
There is already acceptance of the principles 
which should control the selection of judges; the 
organization of the judicial system with positive, 
rather than passive, administrative powers, is on 
its way: and we have sufficient experience to 
make trial procedure efficient. 

The first responsibility of the profession is to 
itself; to understand that through reform lies the 
only route to public service, and only through 
acceptable service can the profession enjoy the 
public confidence so much needed. The first 
thing on the program appears to be the educa- 
tion and the conversion to a rounded out reform 
program of lawyers still confused and uncertain. 
Not all can be converted. As to them nothing is 
to be gained by threats or dire prophecies. The 
lower stratum of the bar is not to be scared or 
cajoled. They must be dealt with as traitors. 

The upper stratum finds individual self-respect 
a sufficient foundation for endeavor. This 
stratum assuredly can become a working ma- 
jority. Our profession alone cannot deflect the 
shafts of fate. But it can, when enabled to think 
and plan collectively, exercise a profound influ- 
ence. That influence is needed now. It will come 
when public confidence is regained. That is be- 
ing done day by day in nearly twenty states. It 
is not done by argument or chest-pounding, but 
by removing causes for disrespect and contempt. 











Coordination and Integration Are Complementary’ 


By Cart E. R1xt 


“Our doubts are traitors, 
And make us lose the good we oft might win 
By fearing to attempt.”—Shakespeare. 


I am taking the liberty of using the quotation 
which the devoted first president of the integrated 
Michigan Bar, Mr. Roberts P. Hudson, used in 
his message to the members of the bar of that 
great state when they opened their new career 
as an integrated bar. I continue to quote from 
his message. 


“If doubts have assailed the small minority of 
the profession who question the necessity or ad- 


visability of a strong coordinated organization of 


lawyers, those doubts are being speedily dissolved 
by the success of such organizations in other states 
in improving the standards of the legal profes- 
sion. If we may judge by the quick and earnest 
response of the lawyers in Michigan to the present 
organization, there is every reason to expect its 
success here. We have had the benefit of the ex- 
periences in 16 states, in comparable organizations, 
and it is my firm belief that our Michigan organ- 
ization furnishes one of the most satisfactory vehi- 
cles for self-regulation and control.” 


I fully agree with Mr. Hudson that out of 
the experiences of the seventeen states which 
have adopted the integrated bar we can find 
the stimulating results which permit us to leave 
the field of doubt and fears and consider an 
opposite actuality, a miracle which is covering 
this country, that of an aroused bar, alive to 
conditions, opportunities and obligations, equipped 
in structure, men and means, cognizant and con- 
scious of its latent powers and of the great and 
crying need for the execution of those powers 
for nation, state and people. An aroused bar 
which is lifting the structure of the America Bar 
to a higher, finer level, not in isolated places 
only but as a whole. We can liken it to a great 
lifting force which is raising the whole platform 
on which the bar stands. The examples of that 
force are seemingly endless. Everywhere you 
and I see evidence of a realization on the part of 
those who get the most out of the profession of 
law that they must put more back into it; that 
their contributions are vital in the exert:on of 
that uplifting force. You have seen a marvelous 
example of what I am saying in the unstinted 
service which Presideat Ransom of the American 


*An address presented at the 1936 annual meet- 
ing of the Georgia State Bar Association. 
FOf the Milwaukee Bar; Chairman of the Con- 


ference of Bar Delegates’ Committee on Bar In- 
tegration, 1935-6. 


Bar Association has been rendering this year 
and you have felt its quickening influence in 
the response which has met his efforts. 

My theme of an aroused bar brings its own 
proof from all parts of the country. The evi- 
dence of success in the states having integrated 
bars is conclusive. In two states, California and 
Oklahoma, efforts to repeal the act have been 
overwhelmingly rejected. 


State of Washington Testimony 


I quote from a letter from the state of Wash- 
ington by Mr. Thorgrimson, member of the Com- 
cil from that state: 

“Prior to the passage of the integrated bar act 
in 1933 probably a majority of the lawyers were 
indifferent to the new scheme with some enthu- 
siasts for the act and a few actively opposed. The 
chief trouble, however, was to overcome the in- 
ertia of the indifferent ones. A great many law- 
yers felt first that it would mean some increased 
dues and the possible control of the bar by a 
few and no real assistance to the lawyers gen- 
erally. In the three years that the act has been 
in operation there has been a complete change in 
sentiment. The fears and the doubts as to the 
working of the new scheme have been dissipated 
and aside from the few who are against any 
kind of organization and those who feared the 
more effective discipline, the lawyers generally are 
for the act and appreciate its advantages. * * * 
There appears to be a feeling of responsibility and 
power and much better committee work is be- 
ing done and the morale of the entire bar has been 
improved. It is hard to express in words the 
exact change, but it is marked and onyone who 
is at all observant realizes it.” 

California, with 13,000 lawyers in one great 
integrated association, attracts us as a magnet. 
Leader in a successful demand for a better 
method of selection of judges, in the stamping 
out of unauthorized practice, with a fund of 
$120,000 per year available for its purposes, with 
a research force adequate for all purposes, with 
an effective method of discipline, with a repre- 
sentative system of delegates to the state bar 
association meetings acting for and in the name 
of the entire profession of that great state, with 
over 1,000 lawyers serving their association in 
some capacity without thought of pay—you can 
picture the force. No wonder that the lawyers 
who come from that state speak with confidence 
and assurance to you and me as to the prac- 
tical operation of the integrated bar. There are 
no doubts to make them lose the good which 
they were not afraid to win. I urge you to study 


what is being done in California under the in- 
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tegrated bar. Mr. Charles A. Beardsley, for- 
mer president of the California State Bar, says: 


Bar Needs Public Respect 


“Every lawyer who can ‘think without perspir- 
ing’ knows that the bar is sorely in need of a 
larger measure of public respect; and he knows, if 
he will stop to think about it, that there is no 
sure or permanent way of gaining more public 
respect except by deserving more public respect. 
He knows further that the surest way of deserving 
more public respect is to eliminate from the profes- 
sion the numerically small number of lawyers who 
are morally unfit to practice law—morally unfit 
to be trusted with the lives, the property, the 
liberty and the happiness of the members of so- 
ciety, and whose misdeeds are the front page news 
that largely shape public opinion in reference to 
lawyers generally. The statutory bar is the most 
effective instrumentality yet devised for the pur- 
pose of getting rid of such members. Thus in 
California the annual rate at which lawyers have 
been suspended or disbarred, during the eight years 
since the state bar began to handle disciplinary 
proceedings, as compared with the rate during the 
seventy-seven years before the state bar was or- 
ganized, shows an increase of six thousand per- 
cent. Thus the legal profession is made more 
worthy of respect, and therefore more respected. 
Thus there is gained by and for the legal profes- 
sion, as a whole, that which greatly enriches the 
legal profession, without impoverishing any other 
group or any individual.” 

Again he says: 

“The integrated or statutory bar is the most 
effective instrumentality yet devised for the pur- 
pose of improving the quality of the services that 
lawyers render to the public. And by the rendi- 
tion of thosé public services, and as a necessary re- 
sult thereof, lawyers as a whole are made more 
worthy of respect and more respected; and what 
they have to sell to the public is made more attrac- 
tive, and consequently is more in demand. 

“And so we may answer the question, as to how 
the integrated bar serves the lawyer, by saying 
that it serves the lawyer in two ways, in both of 
which it serves him exceedingly well. It serves 
him directly, because it is a representative and 
all-inclusive organization that is able to act ag- 
gressively and effectively in the protection, and in 
the advancement, of the interests of the lawyer. 
3ut its greatest service to the lawyer is indirect; 
its greatest service to the lawyer is incidental to, 
is the natural by-product of, and is measured by, 
its service to the public.” 


We move eastward to Utah and we find testi- 
mony on the significant point that requests to 
the legislature since the adoption of the integrated 
bar are treated with respect, and no reasonable 
request to the bar is now ignored. They have 
the answer as to whether or not the lawyers 
of this country can speak with authority and if 
their counsels will be heeded. The lawyers of 
that state and others with integrated bars no 
longer suffer the humiliation of summary rejec- 
tion of the proposals by the legislatures. 

The small integrated bar of New Mexico has 
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to its credit the highest standards of admission 
of any state, a judicial council, and a highly re- 
spected bar which is a delight to watch in action. 

Oklahoma, confronted with a most serious de- 
cline in standards of practice, adopted an in- 
tegrated bar and an irresistible force worked its 
will and the situation was permanently corrected. 
That bar is now moving on in many fields of en- 
deavor. 


Profound Work Done in Missouri 


For sheer, unrelenting courage I commend to 
you for study the work of the committee of the 
Supreme Court of Missouri and its chairman, 
Mr. Boyle G. Clarke, who spoke on one phase of 
the work at Atlanta. Integration is being 
achieved there, as you know, by order of court 
without legislative action of any kind. The whole 
country is feeling the lead of that bar in sup- 
pression of unauthorized practice and in methods 
of discipline. 

To a more limited degree, but with a sure 
start, Illinois is feeling the impetus of the ex- 
ercise of the power of the court over the bar. 

My state, Wisconsin, after two years of an 
intensive educational campaign, financed in part 
by the generous gift of a layman interested in 
what he regarded as a public cause, secured the 
passage by the legislature of a comprehensive 
plan of integration, only to meet the tragic fate 
of a veto at the hands of a layman lieutenant 
governor during the absence of the governor, 
who would have signed the bill. The value of a 
patient, thorough, down-to-the-ground educational 
campaign of the members of the bar was fully 
demonstrated. We took no chances. Every law- 
yer of the state had an opportunity to know 
and make up his mind as to the merits of an 
integrated bar. The gradual development of senti- 
ment throughout the state created a force which 
the legislature could not ignore. Our drafting 
committee, under Dean Garrison, made a com- 
prehensive survey of the results of the integrated 
bar. The evidence convinced us that a plan 
which was so effective in other states was safe 
for adoption by us. A highly respected member 
of our bar, not satisfied with our examination, 
made one of his own, and his evidence was so 
convincing that he made a manly and inspiring 
statement of his complete conversion and con- 
viction. You can imagine the regret of the 
lawyers of my state that we were not able to join 
the ranks of Kentucky and Michigan in our sec- 
tion of the country. 

Those states, with similar statutes authorized 
the supreme court to integrate the bar by order. 
You have undoubtedly studied those enabling 
acts. The legislative resistance seems to be a 
great deal less to acts of that kind. A compre- 
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hensive act was defeated twice by the legislature 
of Michigan. A short act empowering the su- 
preme court was then passed without difficulty. 
The people do trust our courts of last resort. 
They are the rocks upon which our system was 
founded and the people trust them. An integrated 
bar created in that manner is elastic. If neces- 
sary changes are desired, there are no difficulties 
in the way of effective action. Carefully and 
patiently the Kentucky State Bar has moved 
forward in the administration of the integrated 
bar act, acquiring confidence as it goes on its 
way. Nine hundred lawyers, three times the 
previous state record, attended the first general 
session of the integrated bar. 


Experience in Alabama 


You know of the experience of your neighbor 
state of Alabama. In 1927 Mr. Borden Burr ad- 
dressed you on this subject. He now says: 

“Since the making of this address our bar has 
continued to show progress under the workings 
oi this act. Formerly the lawyers not only had 
no influence with the state legislature in refer- 
ence to matters affecting the profession, but their 
advocacy of any measure acted as a_ handicap. 
However, under the new act this condition has 
entirely changed and we are able to secure legis- 
lative support in reference to any laws presented 
by the association.” 

In my opinion this aspect of the influence of 
the members of the bar with state legislatures 
is one of the most highly important features of 
the integrated bar in operation. 

I could continue the recital of the results of 
operations in the other integrated bar states, the 
evidence would be cumulative, but I think I have 
given you enough evidence to convince you that 
the underlying theory of the integrated bar is 
correct in practice and that it secures effective 
and positive results which we cannot and must 
not ignore. In the opinion of many lawyers, the 
increase of effectiveness of bar associations gen- 
erally in the last few years is due to the en- 
thusiasm and influence of lawyers from those 
states. I fully agree with them. 


A Lesson in Louisiana 


But great as is the recital of accomplishments, 
we could not expect an unbroken record of suc- 
cess. The integrated bar of Louisiana, placed 
on the statute books under the direction of Sen- 
ator Long, has presented a problem to the 
lawyers of that state which they are meeting 
courageously and with every hope of success. 
There is no thought of doing away with the in- 
tegration of the bar, the remedial legislation will 
be directed to the removal of the objectionable 
feature of the election of the governors of the 


association by popular vote and to the restoration 
of the principle of selfgovernment. I do not in 
any way regard this experience as a deterrent, 
but as a lesson. Can we not ask as to whether 
or not, if the bar of Louisiana had been inte- 
grated, a great preventive force may have made 
the dictatorship in that state impossible? What 
citizens or class of citizens were safe in that 
State? Liberty was a misnomer. 

You will have noted the three methods by 
which integration has been achieved: 


1. The comprehensive legislative act, such as 
is proposed in your state. 

2. By act of the legislature empowering the 
court of last resort to create the integrated 
bar by court order, as in Kentucky and 
Michigan. 

3. By court order alone, as in Missouri. 


The problem of each state is to adopt the method 
best suited to its needs. If you will study the 
results of operation of the integrated bars of 
California, Michigan, and Missouri, you will be 
able to determine for yourself which is the most 
effective method for achieving results. You 
will be studying the records of bar associations 
with about 22,000 lawyers in those states. 


Practical Suggestions 


Perhaps we can discuss the practical side of a 
campaign for the integrated bar to our mutual 
advantage. I am convinced that the first step 
is the thorough education of the members of 
the bar. Members of the legislature have their 
personal counsel or close political associates who, 
in many cases, are lawyers. If they are sold on 
the integrated bar the battle is won. If they 
are noncommital or apathetic, a vote is lost. 
The integrated self-governing bar should not be 
adopted unless the lawyers want it. It cannot 
work to advantage without their active, enthu- 
siastic support. I would advise you to organize 
your lawyers, enlist the support of your news- 
papers and lay organizations, carry the message 
straight to the members of your bar by printed 
word and by spoken word at small county meet- 
ings of the lawyers. You will need the aid of a 
competent publicity department, headed prefer- 
ably by a lawyer trained newspaper man. Let no 
member of the profession say that he did not 
have an opportunity to study the subject. 

And now if you will permit me to step from 
the practical and educational side of this question 
to some of its broader aspects. What can I, 
as a lawyer, do for my association? My experi- 
ence convinces me that the average lawyer has 
an intense desire that his profession shall be kept 
high in public esteem. He wants to be proud of 
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his profession. If the opportunity is open to 
him to do some portion of the work which is 
of interest to him, he will do his job splendidly 
and with enthusiasm, but it is impossible to 
keep up the morale of any institution unless men 
are proud of it and of their connection with it. 
It is impossible to expect high standards of con- 
duct of any group unless the persons comprising 
that. group have a conscious pride in the standing 
and regard of the organization. 


We have our fixed ideals of the traditional 
American bar which have led us into it, which 
have made us proud of it. We know and glory 
in that record of achievement. We have been 
passing through an era in which we seem to have 
lost some of those ideals, those high purposes, 
and we have become concerned about the record 
of the future. If there is any body of men 
anywhere, trained to solve problems, it is the 
lawyers of the country. Those problems are not 
alone those affecting the administration of jus- 
tice; the lawyer of today must help in the solu- 
tion of economic, social and political questions 
which crowd upon us from all sides. The peo- 
ple expect, and rightly expect, guidance and sane 
counsel from us. Open minds and tolerance of 
the ideas of others are a prerequisite. A constant 
renewal of the fundamentals of our system of 
government and of the value of our constitution 
must be kept before the people. It is imperative 
that the bar be so organized that it may speak 
with authority, that it may have the ways and 
means of determining its opinion and of trans- 
mitting it to the people. 

In order to be effective the people must under- 
stand that if the bar speaks it actually represents 
the opinion of more than a few, that a great virile 
association of trained men is giving counsel, aid, 
and direction. 


Bar Deserves Self-Government 


It is inconceivable that the bar cannot be en- 
trusted with self-government or that any member 
of the bar shall not be willing to be associated 
with all other members of the bar in a wholly 
democratic, self-governing body. The fields of 
endeavor which such a body, equipped with ade- 
quate finances, can embrace and work in is un- 
limited—improvements in judicial selection; in 
the administration of justice; in the prevention 
and suppression of crime; in the creation of ju- 
dicial councils; in the raising of standards of 
admission; in the suppression of unauthorized 
practice; in the purging of the profession of un- 
desirables; in the formulation of legislative ac- 
tion; in the extension of skilled service to state 
administrative agencies; in research and the field 
of legal publications. Each one of those endeavors 
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is now being carried on throughout the field of 
the integrated bar. Add to that the growing 
consciousness of obligation, duty and power on 
the part of the individual members and of the 
whole body, a dedication of thought and purpose 
of trained and devoted men, and we can see what 
I have repeatedly referred to as an irresistible 
force, the effect of which our generation cannot 
predict. But we can claim with confidence that 
we will do our part to restore the American bar 
to its traditional place in American life. 

Our concept of the traditional American bar 
is the bar of the future, not alone of the past. 
Two great forces are at work among us which 
make us realize that the lawyers of this coun- 
try are alive to their obligations and responsibil- 
ity. We are just beginning to realize the inter- 
relation of those two great forces, coordination 
and integration. Coordination is the mobilizing 
of the effort of the whole bar through an organic 
connection of the American Bar Association with 
state and local associations. Integration is the 
mobilizing of the effort of all of the members of 
the bar through state associations. The heart 
of the coordination plan is in the representative 
delegate system through which the members of 
the bar of each state secure representation in the 
government and deliberations of the American 
Bar Association. We do not now need 100 per- 
cent membership in the American Bar Associa- 
tion. That can be achieved during the years. 
But we do need 100 percent membership in the 
state associations and the method of achievement 
of that goal is the integrated bar of each state. 
Can you visualize the irresistible force of 160,000 
lawyers of this country, each a member of the 
integrated bar of his state, working through a 
thoroughly democratic delegate system of the 
American Bar Association? 

Under the splendid and inspiring leadership of 
President Ransom coordination will undoubtedly 
[was] be achieved at Boston. Our task, there- 
fore, is integration. That task becomes increas- 
ingly difficult as we move into the more thickly 
settled states of the country. Our campaign of 
education must be painstaking and thorough. 1 
shall look forward with interest to the results 
of your effort in this great state, which I know 
you will prosecute with zeal and determination. 
In a few years we will point with pride to your 
achievements and you will help in the great 
effort to secure integration of the bar in every 
state. 

A Definite Goal in Sight 


The relation of the program for coordination 
and integration has become more apparent. The 
whole force of the bar of the country may be 
placed squarely behind the American Bar Asso- 
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ciation by the integration of the bars of all the 
states. Those state bars, represented by dele- 
gates, will be the united group through which co- 
ordination of effort may be directed and inspired 
by the American Bar Association. The delegates 
will represent and speak for the entire bar. 

The task is great but not insurmountable. 
Seventeen states are in the fold and active cam- 
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paigns are being carried on in many states. 
A great, potent structure is being created, the 
operation of which will be a splendid example 
for states with similar conditions of population. 
With a definite goal in sight, the movement 
should progress more rapidly. The experience of 
the states with integrated bars, when studied 
and discussed, offers a safe guide to other states. 


Five Years Use of Key-Number Jury System in Detroit 


The recorder’s court in Detroit is the only 
court in the country having unified, or complete, 
criminal jurisdiction. It has to its credit many 
innovations, including the key-number system of 
jury selection. This was borrowed from Cleve- 
land six years ago, after scandals were revealed 
in jury selection and service. 


At the end of five years the commissioners 
made a tabulated report which contains interest- 
ing data. It appears that in five years 8,824 jur- 
ors were sworn for service and put in the jury 
box. This number represents 22 percent of the 
40,050 citizens whose names were selected from 
the voters’ registration lists by applying a key- 
number. This number is found by dividing the 
total number of voters by the number of jurors 
required (to which number first there is added 
enough to permit of eliminating the unfit). Natur- 
ally, the divisor is made amply large; by calling 
a large number—nearly five times as many as 
were used—it is possible to select the best ma- 
terial, and yet there is very little chance that any 
juror will be asked to serve more than once. 


This system distributes the service evenly 
through all precincts, but it is noticeable in the 
summary that some wards yielded a smaller per- 
centage of eligibles than others. In the year 1937 
one ward yielded only two jurors and another 
178. This proves that the essential feature of 
selecting through personal examination was rigor- 
ously accomplished. Without this careful examina- 
tion no system can rise above mediocrity, and in 
many places the systems fall far below. Those 
whose names are first taken by applying the key- 
number are directed to appear for examination. 
First they filled out a questionnaire and that dis- 
posed of 66.4 percent during the five year period. 
Those remaining were individually examined, and 
20 percent were excused. 

The system as used in Detroit permits of meet- 
ing the needs of jurors who can better spare the 
time in one month than another. An excellent fea- 


ture also is the staggering of the terms, so that 
each week half of the required number are ex- 
cused and as many are accepted. The average 
jury then is composed of persons who have had 
at least one week’s experience. 

In Detroit the judges examine on the voir 
dire, permitting counsel to suggest questions. This 
at once eliminates a very large proportion of the 
bunk commonly inherent in qualifying the jury. 
The high quality of the jury helps to justify this 
time-saving procedure. The jurors’ choice of 
time for serving reduces the last day applications 
for excuse from service. 


The system is based on a carefully drafted stat- 
ute and is operated for the court by a board of 
three commissioners who are appointed by the 
governor. The chairman of the board from the 
outset has been John L. Whitehead. 


Complaint concerning this system has recently 
appeared in Cincinnati. It is charged that the 
judges excuse too freely, and especially the kind 
of jurors who are preferred by counsel. On the 
plea of business, men are excused, while women 
enjoy the service. The newspapers properly 
played up the fact that a jury exclusively femi- 
nine convicted a woman of murder. Probably the 
complaints emanating from the bar were intended 
as reproof to judges who are afraid to refuse re- 
quests for dismissal. No system can afford good 
jurors if good work is not done by the commis- 
sioners, whatever the system, nor if the judges 
riddle good work to gain political favors. 

But the bar itself is not innocent in Cincin- 
nati, it appears, for lawyers are charged with 
challenging too freely. The remedy here can 


come only through assumption by the judges of 
their common law duty to limit the probing of 
individual jurors in the box to relevant questions. 
The judges could be held to this duty if the prac- 
titioners were earnest in desiring unbiased jurors. 
Jury trial itself is a costly thing both in time and 
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money. And the more it costs in time and money 
the less the assurance of just results. 


Albert S. Osborn on “The Mind of the Juror” 


There appeared in this JourNaAL (December, 
1933) an article entitled The Unfit Juror, written 
by Albert S. Osborn, known nationally as a pio- 
neer and leader in the application of scientific 
methods in the field of evidence. His previous 
books, Questioned Documents, and The Prob- 
lem of Proof, have earned for him an enviable 
reputation as a lay investigator and writer in the 
legal field. The article referred to appears now 
in a third book entitled The Mind of the Juror, 
which could as well have been called “a study 
of the contentious trial.” In thirty-three chap- 
ters and 211 pages the author draws upon per- 
sonal experience in discussing many facets of the 
jury trial problem. Most of the chapters are 
concerned solely with the juror’s impressions and 
viewpoints. There are also chapters devoted to 
unanimous verdicts, the number of jurors, crime 
and the lawyer’s relation to defending persons 
charged with crime. 


As to a very large portion of the book there 
is thoughtful treatment of many phases of jury 
trial not discussed by other writers. And as to 
the author’s qualifications one may take the word 
of John H. Wigmore, expressed in his introduc- 
tion, in which he points out the qualifications 
which an authority on the subject discussed 
should possess. If, thirty years ago, Wigmore 
says, there had been attempted a major research 
problem on the mind of the juror learned psy- 
chologists would have balked; they would have 
considered a lifetime of studies in many juris- 
dictions a necessary preparation. “But this man 
{Osborn} has in fact spent the better part of an 
ordinary mature lifetime in just such a task. 
And if a foundation had announced such a sub- 
ject, this is just the book that would have earned 
the degree.” 

The fact is that Albert S. Osborn has sat in 
courtrooms as a witness with an inquiring and 
scientific mind in all but two or three of our 
forty-eight states and the nine Canadian prov- 
inces. The- matured opinions of such an un- 
biased observer make a valuable addition to the 
rather limited literature on juries. The book is 
one to be recommended to practitioners, what- 
ever their exper‘ence, and especially to students. 
The publisher is the Boyd Printing Company, 
Albany, and there are two editions priced $3.50 
and $4.59. 


A Book in Aid of Law School Study 


Readings on the Study of Law and the Anglo- 
American System is the title of a compilation of 
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material edited and published by Carville D. 
Benson, Jr., and William T. Fryer, who are asso- 
ciate professors of law at the George Washington 
University, in the City of Washington. The 
authors were doubtless embarrassed in selecting 
a title because the materials brought together are 
hard to classify, or to classify under any more 
definite heading. In a general way the book 
falls into the classification of material on the 
administration of justice, intended especially to 
widen the reading and outlook of law school 
students. 


There are nearly 500 pages (612 x 10%). Five 
chapters are devoted to the “study of law,” and 
eight to the “Anglo-American system.” In the 
first part students are informed concerning law 
books, instructed very practically as to abstract- 
ing cases, and all the steps involved in trials 
and appeals. The range is from the simplest 
matters to such deeper ones as the “Hohfeldian 
terminology” and “conceptual drawbacks. Here, 
as throughout the book, the material is mainly 
derived from books and addresses by eminent 
lawyers and judges. 


In the second part the judicature of England 
is set forth in thirty-three pages, from its earl- 
iest beginning to the present time. There fol- 
lows a thorough treatment, though brief, of 
modern English procedure, the English legal pro- 
fession, and the sources of law as published. The 
American part describes court organization and 
the personnel involved, including bar organiza- 
tions and allied bodies. 


Nine charts, or diagrams, are included to show 
not only the organization of English and Ameri- 
can courts, but also an ideal state court system. 
The table of texts and addresses include such 
authorities as Blackstone, Cardozo, Holdsworth, 
Kocourek, Pound, Ransom and Thayer. Will- 
oughby’s Principles of Judicial Administration 
yielded a number of quotations. 

The book, though bound in paper, is well made 
up and printed and very convenient for refer- 
ence. It is to be classed with the materials pre- 
viously compiled by Dean Garrison and Pro- 
fessor McCormick for use in the Wisconsin and 
Northwestern Universities’ schools of law. Of 
the many hundreds of books for lawyers out- 
side of reports, statutes and treatises Will- 
oughby’s Principles remains the only one which 
deals with the administration of justice as an 
entirety. The compilations referred to make it 
much easier for law schools to acquaint students 
with the world they expect to live in. 
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Significant Report on Connecticut Trial Courts 


A Study of Law Administration in Connecticut 
is a considerable addition to the limited informa- 
tion as to what the courts are doing. The vol- 
ume comprises 202 pages of text in seven chap- 
ters and is supplemented by 125 charts and 
tables and three appendixes. The authors are 
Dean Charles E. Clark and Professor Harry 
Shulman of Yale Law School. Publication is by 
Yale University Press. (Price $3.) Although 
the research in court archives extended to courts 
in Massachusetts and New York this report is 
limited to data and their significance obtained 
in certain Connecticut trial courts, and prin- 
cipally in the neglected field of civil litigation. 

The work was begun through the interest 
manifested by Dean Clark and carried on for 
ten years succeeding 1928 with supervision by a 
number of competent lawyers and law teachers. 
While affording a great deal of information con- 
cerning judicial administration in one state its 
chief worth probably is in its development of 
method. It was naturally impossible to cover 
the state in the lack of a proper state-wide judi- 
cial system, but, through a process of sampling 
and appraisal, the study and report acquire both 
state and national value. 

Midway of this work Dean Clark delivered an 
address on the subject of statistical reporting by 
courts at the 1930 meeting of the National Con- 
ference of Judicial Councils, which was published 
in this JouRNAL (vol. 14, p. 84). That address 
makes a far better description of the methods 
used under his initiative and guidance than is 
possible in a mere book review. “There are 
almost no official statistics of civil court busi- 
ness in this country,” was said then by Dean 
Clark and can be said now. 

There has been much progress as to criminal 
statistics, due very little to the judiciary. There 
nas been in a number of states having judicial 
councils as thorough work as can be done through 


this means. The need for interest and responsi- 
bility on the part of the judicial systems is still 
lacking. It may be suggested now that there is 
little reason for expecting proper attention to the 
vital function of judicial administration until 
statistical reporting of all kinds is done under 
judicial authority. The judicial councils should 
be relieved of this work and permitted to con- 
centrate on analysis of reports on administration 
as a basis for suggestions as to improvements in 
every part of judicature. Relieved of this work 
the councils could concentrate on their intel- 
lectual function and would not be so much at 
the mercy of legislatures for funds. A transfer 
of the cost of statistical reporting to the courts 
would enable them to save much time and money 
now wasted and the councils could operate on a 
shoestring. 

It should be hoped that the bar would under- 
stand the need for a businesslike administration 
of the courts and induce the legislature to re- 
quire it of the judges. This understanding is 
painfully slow in developing. Perhaps judicial 
councils can become more insistent. It should 
not be hard to get legislators’ interest. One 
thinks at this stage of the brilliant work recently 
done for the circuit court of St. Louis, not by 
the bar nor by the bench, but by an elected chief 
clerk. There is encouragement in the fact that 
the report on this work in this JouRNAL (vol. 21, 
p. 72, Oct., 1937) attracted wide attention. If 
even the insignificant number of lawyers who 
manage and edit law reviews and bar journals 
could realize the importance of practical, busi- 
nesslike administration of courts, the profession 
would be awakened. Perhaps the most encourag- 
ing factor now is the possibility of adequate 
management of the federal judicial system 
through its chief executive, its judicial council 
and an administrative director. 





Of the administration of justice the prime requisites are com- 
prehensiveness, expedition and finality; and its methods should, as 


far as possible, be simple, direct and inexpensive. 


For the attain- 


ment of these ends arbitration offers every opportunity and every 
facility.—John Bassett Moore. 
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Bar Association Activities 


Under this head the Section of Bar Organization Activities of the American Bar 
Association will regularly present new items of a practical bearing on the every day 
work of state and local bar associations. The secretaries of all state bar associations 
constitute the committee on news reporting. Items should be submitted to one of the 
following bar executives: J. L. W. Henney (Ohio), Gilson G. Glasier (Wis.), and F. 
B. H. Spellman (Okla.). The cooperation of all bar officers, editors and committee 
members in furnishing items of interest is earnestly solicited. 


Dallas Bar Sets an Example 


As a result of a membership drive completed 
early this year the Dallas Bar Association has 
qualified for a member in the house of delegates 
in the American Bar Association with more than 
eight hundred members, over a quarter of whom 
are members of the American Bar Association. 
That this membership has been secured in a city 
of only one thousand practicing lawyers is said to 
be due in considerable part to the success of the 
Association’s well known weekly “legal clinic,” 
which was organized by President D. A. Frank 
two years ago. 

The new delegate to the house of delegates, 
Roy C. Ledbetter, was the chairman of the 
membership committee. 

Further evidence of the progressiveness of this 
Association is to be found in its recent adoption 
of a plan of pretrial procedure formulated and 
approved by the district judges of Dallas. An 
additional item of evidence may be found in the 
resolution passed by the Association last Decem- 
ber providing that only graduates from schools 
approved by the American Bar Association would 
be certified by the Association after July 1, 1938, 
to the board of legal examiners; a recommenda- 
tion by the local bar association is required under 
the rules of the Texas supreme court. Mr. 
Woodall Rodgers, present president of the asso- 
ciation, was chairman of the legal education com- 
mittee which proposed this resolution. 





Texas State Bar Journal Founded 


Publication of the Texas Bar Journal, begun in 
January, represents the achievement of one of 
the major projects of the Texas State Bar Asso- 
ciation. President David A. Simmons lists the 
other immediate objectives as employment of a 
full-time secretary, establishment of a central 
office, and the organization of sections. It is al- 
ready arranged that sections on mineral law and 
insurance law shall be started at the annual meet- 
ing in July. The Texas Bar Journal makes a 
good start and will certainly go far to build 
strength for the Association. The experience in 
many states proves that a state association can- 
not afford to be without a journal. It is not a 


matter of counting the cost, but of estimating 
the loss in trying to progress without the most 
effective factor in bar activities. 





New York State Association Planning 


The Great Coordinator, meaning William L. 
Ransom, has been pursuing his favorite avoca- 
tion in his home state as chairman of a com- 
mittee of the New York State Bar Association. 
The committee’s report, making thirty-two 
printed pages, was submitted at the annual meet- 
ing in January, and referred, as requested by 
this committee, to the executive committee. The 
New York State Association has in some respects 
been a strong and progressive body. It appears 
now that its membership of 4,889 members is 
barely over twenty percent of the profession. 
The fact that nearly 2,000 ABA members are 
not members of the State Association indicates 
a lack of attractiveness, which must be ascribed 
in large measure to the Association’s failure to 
acquire a representative system of government. 
The proposal naturally is that district federations 
of local bar associations be represented in a 
house of delegates and be chosen in their dis- 
tricts by mail voting. The stimulus given to 
state associations by district organization in a 
number of other states was presented, together 
with much other information, in the committee’s 
report. Coordination has proved, in a short ex- 
perience, to be so valuable on a national scale 
that state associations have no reason for hesita- 
tion in adopting it. For many years the Illi- 
nois Association has thrived under a system of 
mail balloting for all officers. This plan, in fact, 
has been a large factor in its growth and accom- 
plishments. 


Discipline and Reinstatement in Oregon 


In telling the Oregon State Bar about disci- 
plinary work in the first two years, Nicholas 
Jaureguy, a member of the board of governors 
who had taken part in this work for a much 
longer time, referred to the matter of petitions 
for reinstatement filed by disbarred attorneys. 
He said that the board had decided a petitioner 
should pay a fee of $100. “There has been some 
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criticisms directed against the board for that ac- 
tion; I will not now attempt to justify it fur- 
ther than to say that you should understand that 
that fee is not intended by way of penalty or 
further punishment. It is simply the feeling of 
the board that those attorneys who have ren- 
dered necessary these large expenditures should, 
when they desire to be readmitted to the bar, 
reimburse the bar for a portion of the expendi- 
tures.” Bar dues in Oregon are only $3.00 but 
they have sufficed for the handling of 99 com- 
plaints. An interesting and thorough account 
of the proceedings appear in Oregon Law Re- 
view for December, 1937. In some other states 
the bar has adopted the policy of advising the 
supreme court when a petition for reinstate- 
ment is filed. 


San Francisco Bar Placement Bureau 


A special committee of the San Francisco Bar 
Association has recently been appointed to set 
up a placement bureau for lawyers. Communica- 
tion has been addressed to all members of the 
Association urging lawyers seeking an office as- 
sociate or law firms desiring a full or part time 
lawyer to communicate with the chairman of 
the committee. Applications are already on file 
from law school graduates and from a number 
of lawyers of varied experience. These applica- 
tions are accompanied by an attached question- 
naire showing the various qualifications of the 
applicant, including his education, college affilia- 
tions and activities, class standing, salary ex- 
pected, and other information. The applications 
are available for inspection and the secretary of 
the Association is charged with arranging to have 
selected applicants call upon lawyers who are 
interested. “The advantages from this new 
placement bureau,” the letter states, “in the 
elimination of wasted time and effort interview- 
ing job seekers, and in bringing before you the 
whole field of applicants is at once manifest.” 

An interesting statement is made by the com- 
mittee that remuneration is not necessary in all 
cases as many of the applicants now listed with 
the bureau for employment are willing to accept 
an association for the benefit of experience. 


Detroit Bar Adopts Section Plan 


The Detroit Bar Association, by establishing 
six sections, becomes the first local association 
to put in operation the section plan of organiza- 
tion. Sections have been organized for real es- 
tate, probate and trusts; corporations; commer- 
cial and bankruptcies; criminal law and enforce- 
ment; insurance; taxation. Section enrollment 
already exceeds fifteen hundred. The section 
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plan affords lawyers information concerning vari- 
ous fields of the law and permits consideration 
of statutory changes. It is proposed to conduct 
the sections as discussion meetings under the 
leadership of specialists in the various fields. 
During the present bar year more than twenty- 
five meetings will be held by the sections for 
discussion of specific problems. The plan was 
introduced by President Ben O. Shepherd. 





Canon 35 of Judicial Ethics 


The candid (and infernal) camera gives proof 
that there still are judges who permit pictures 
to be taken in the courtroom. Pictures taken 
in a sensational case in one court appear through- 
out the country, and few laymen realize that an 
offense has been committed against justice and 
against the standards of bench and bar. The 
new canon thirty-five of judicial ethics, adopted 
last year by the American Bar Association, reads 
as follows: 

“Proceedings in court should be conducted 
with fitting dignity and decorum. The taking of 
photographs in the courtroom, during sessions of 
the court or recesses between sessions, and the 
broadcasting of court proceedings are calculated 
to detract from the essential dignity of the pro- 
ceedings, degrade the court, and create miscon- 
ceptions with respect thereto in the minds of the 
public and should not be permitted.” 

In New York appellate division justices have 
been asked by the state judicial council to adopt 
a similar rule to apply to the trial courts. 


Concerning the Roll of Honor 


The proposal made in the February number 
of this Journal that bar associations establish a 
roll of honor as a means for recognizing valuable 
services rendered the profession by members who 
may not acquire a high office, has received some 
favorable comment. An honor so publicly con- 
ferred, and evidenced by an appropriate certifi- 
cate, would be highly appreciated, would repay 
a debt, and probably would stimulate devotion 
to the profession’s interests. President L. B. 
Alexander of the Kentucky State Bar (Paducah) 
would appreciate suggestions as to the method 
of operation. The selection of candidates might 
well be by former presidents, who would thus 
be selected ex officio, and have no temptation 
to bargain. Or the beginning could be made by 
a special committee of bar presidents and later 
assumed by a committee of those whose names 
have been placed on the roll of honor. It might 
be well to permit nominations freely, but pro- 
vide that action would be deferred for one year. 
There need be no fixed number for any year 
and no total number. No publicity should be 
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given as to those nominated. The honor should be 
bestowed, whenever possible, in an open meeting, 
and accompanied by a certificate suitable for 
display in the recipient’s office or home. 





New York Arbitration Laws Revised 


Through a committee headed by H. H. Nord- 
linger, the Association of the Bar of the City 
of New York made a revision and consolidation 
of the several statutes concerning arbitration 
which was adopted in 1937 by the legislature. 
The committee has since supplied members with 
a pamphlet explaining the existing law and giving 
advice as to practice under it. It appears that 
there are now thirteen states, including New 
York, Pennsylvania, New Jersey and Massachu- 
setts, wherein arbitration agreements are irrev- 
ocable “save upon such grounds as exist at law 
or in equity for the revocation of any contract.” 
These statutes provide that a judgment entered 
upon an arbitration award “has the same force 
and effect, in all respects as, and is subject to 
all the provisions of law relating to, an action; 
and it may be enforced as if it had been rendered 
in an action in the court in which it is entered.” 

The committee says that “Arbitration today 
comes within the province of the lawyer. In the 
role of counsel and in the quasi-judicial role 
of arbitrator, the lawyer plays an increasingly 
important part.” The activity of the New York 
County Lawyers’ Association in this field was 
told in the February number of this Journal, 
page 170. 





Association Membership As An Asset 


Discussing the present and future of bar or- 
ganization in the state of New York William 
L._ Ransom compared the profession of law to 
the medical profess‘on, and made a strong 
point of the service ‘rendered to doctors by 
their national association and state societies. 
Through their publications “the medical organi- 
zations have made themselves virtually indis- 
pensable to the average practitioner in the field 
of medicine.” The medical profession “has de- 
veloped a capacity for supplying the average doc- 
tor with factual data and experience which are 
highly useful to him.” 

The lawyer’s work is competitive. It is preju- 
dicial to interdependence. Forty years ago the 
law reviews, though having only a slight circula- 
tion, were sufficient as auxiliaries to the court 
reports. Today lawyers are groping in new 
fields, fields which are expanding rapidly. The 
publication of the quarterly journal of American 
Bar Association section on municipal law meets 
one emphatic need, and indicates how other fields 


may be supplied. Lawyers pay increasingly for 
information. The more they pay their profes- 
sional organizations for practical aid the more 
do they establish the principle of the integrated 
bar. In so doing they serve themselves far more 
than can be done in any other way. The time 
must come when every bar association member 
realizes that the money he pays to his associa- 
tions returns large dividends. 


Reinstatement Procedure Improved 


On recommendation of the Washington State 
Bar the supreme court in that state has amended 
its rules regarding reinstatement of disbarred at- 
torneys to provide that notice of every such 
hearing shall “be published in the Bar Journal, 
or such other publication as might be selected.” 

This information is derived from the address 
of President W. G. McLaren at the last annual 
convention. The inherent difficulty of dealing 
with petitions for reinstatement is set forth. 
President McLaren said: “The board of gover- 
nors feels, and rightfully, that it has the initial 
and serious duties in such cases of giving to the 
supreme court its matured, deliberate and well 
considered recommendation, and I say to you 
that there is not a superior court judge or a 
supreme court judge of this state who gives to 
matters coming to him any more serious and 
painstaking consideration than does the board on 
this matter of members who have been 
barred.” 


The President said also that it is very seldom 
that the original complaining parties who brought 
about the disbarment care to be present and be 
heard in opposition, although it is the practice 
of the board to give notice to the compla‘ning 
parties. Having reached the conclusion that 
“opportunity should be accorded to anyone who 
might desire to be heard and give reasons why 
a reinstatement should not be granted,” the 
board made the recommendation for publication 
which was adopted by the supreme court. 

President McLaren’s address, which appeared 
in Washington Law Review and State Bar Jour- 
nal for November, 1937, contains a wide range 
of comment upon the activities of the State Bar 
in its first three years. The impression is given 
that the State of Washington has a superior 
bench and bar, working together, with excellent 
facilities for rendering a great service to the 
state. The address shows the value of supreme 
court rule-making power and an active judicial 
council. In the past two years the State Bar 
has gone farther in planning a unified court sys- 
tem with elimination of petty magistrates and 
fees than the profession in any other state. 
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St. Louis Bar Selection Plan Approved 


The very complete plan for judicial selection 
and tenure produced by a committee of the Bar 
Association of St. Louis, which was published in 
full in the February number of this Journal 
(p. 145), was submitted to a vote by the mem- 
bers and received approval by a vote of more 
than two to one. This action constitutes a basis 
for discussion throughout the state and may well 
influence opinion elsewhere. A first draft of the 
plan had been previously submitted in order to 
receive criticisms and suggestions. 





Effect of Bar Plebiscite in Scranton 


Bar plebiscites on judicial candidates have 
gone far in Chicago, Cleveland and Los Angeles 
in obtaining from practitioners their confidential 
opinions as to the records made by incumbent 
judges. There is very little information con- 
cerning the fitness of judges except in the minds 
of practitioners who dare not make public dis- 
closure. Judges who have faithfully served 
should by all means be kept in service. To this 
end the questions submitted to bar association 
members have a sound basis, and should serve 
to protect worthy judges from defeat at the 
polls. The method cannot insure this result. 
There are serious conflicting elements, of which 
political party power is chief. 

A very thorough use of such a questionnaire 
was urged upon the Lackawanna county (Scran- 
ton) bar association late in 1936 by President 
Judge Will Leach of the common pleas court. 
This local association comprises all of the three 
hundred lawyers of the county. The proposal 
was supported by very strong arguments and a 
proposed bar ballot to be employed each year 
which would enable members to answer 
twenty-one questions under four heads concern- 
ing sitting judges, namely, demeanor in court- 
100m, judicial activities not in the courtroom, 
outside activities and appointments. 


The plan provided also, in case the incum- 
bent judge is not to be a candidate, that mem- 
bers should be permitted to vote as to their 
opinions on the qualifications of all candidates. 
A committee was appointed to consider the 
plan, but it was not adopted. 

At the same time Judge Leach requested the 
Association to take a plebiscite concerning his 
own qualifications, and this was done, the re- 
sult being a seventy percent vote in favor of 
his reelection. In the succeeding election as 


a Republican candidate he received a majority 
of 7,000 votes over his opponent, who did not 
ask to have his name submitted to the bar. 
At the same election the lawyer candidate for 
district attorney in the same county, nominated 
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by the Democratic party had a majority of 
15,000 votes. Bar opinion appears to have 
aided in reelecting a judge well esteemed whose 
party was unable by its votes to protect hm. 





Law School Training Criticized 


“May there not be a casual connection, for 
example, between the neglect of criminal law in 
our schools and the breakdown in the adminis- 
tration of the criminal law generally? * * * If 
our schools over the last 50 years had cultivated 
the study of the processes of the administration 
of justice with the same zeal that they have 
tilled the field of substantive law, if they had 
centered their attention on the elimination of 
archaic technicalities and the development of ef- 
ficient, business-like processes in the work of 
the courts, is it not reasonable to suppose not 
only that much of the criticism of the law might 
have been obviated but also that the swarm of 
administrative agencies might have been to some 
degree moderated?” 

The foregoing criticism of the accepted mode 
of law teaching in our better schools will not 
seriously offend law school teachers, because it 
was spoken by one of their number, Arthur T. 
Vanderbilt, on the occasion of the inauguration 
of Rufus C. Harris as president of Tulane Uni- 
versity, in which Professor Harris has until re- 
cently been law school dean. 

At this time, when a main purpose of the legal 
profession is seen to be reform in court organ- 
ization and procedure it seems appropriate that 
law students should learn more concerning the 
practical side of judicial administration than has 
been available to them. 





The Lawyer as an Employe 


In announcing the seventh annual convention 
the Utah State Bar Bulletin included the follow- 
ing statement: 

“An increasing number of members of the bar 
are finding it necessary or advantageous to act 
for a particular ‘client,’ usually on a salary basis, 
and in effect as employes. It has been suggested 
that the call for the annual meeting should be 
of especial importance to those of us so engaged, 
in order to avoid the danger of becoming merely 
employes and not lawyers. Too much emphasis 
cannot be placed on the concept that as long as 
one is a member of the bar, thereby holding the 
privilege of practicing law and participating in 
the administration of justice, the responsibilities 
attendant upon this privilege must not be sub- 
merged in an employer-employe relationship; and 
these responsibilities extend far beyond the mere 
payment of the annual license fee, and must con- 
trol when in conflict with the desires of the client 




















AMERICAN JUDICATURE SOCIETY 229 


or employer. Our profession has suffered too 
much at the hands of attorneys who have sub- 
jugated their first duty as lawyers to the exi- 
gencies or demands of clients in conflict with the 
ethics and standards of the lawyer.” 





Urges Judicial Council for Wisconsin 

The great success of the Wisconsin supreme 
court rules committee was told in a recent num- 
ber of this Journal (Oct., 1937, p. 89). The 
committee affords a medium to which proposals 
for rules and amendments flow from bar com- 
mittees and practitioners. It provides expert 
and meticulous consideration, with careful draft- 
ing. And finally, with rule-making power dele- 
gated to the supreme court, the means for per- 
fecting civil procedure is completed. 

That there is far more in judicature than pro- 
cedural rules was shown by Mr. John C. War- 
ner, in the November, 1937, Bulletin of the Wis- 
consin State Bar Association. Reviewing the 
activities of judicial councils in a number of 
states in which their advisory power is broad, 
he suggested that Wisconsin needs such a body 
to supplement the work of the rules committee. 
Various important projects were suggested, such 
as unification of the inferior courts, improve- 
ment in the dispatch of business by both court 
and bar, and amendments of the substantive law 
so far as it applies to the administration of 
justice. 

When the time comes that bar work is sup- 
ported financially by all members of the profes- 
sion the integrated state bar would be in a good 
position to create such a judicial council with- 
out asking for a state appropriation. Its work 
would directly benefit the profession and go far 
to meet the traditional criticism that the pro- 
fession has little interest in modernizing judica- 
ture. 





Five Thousand Judges in One State 


The North Carolina Bar Association would 
like to prevent scandalous conditions in the 
people’s courts. There are believed to be at 
least 5,000 justices of the peace. Three sources 
appear to compete in making justices; the gov- 
ernor appoints, the legislature appoints and the 
people in townships elect. President F. E. Win- 
slow is quoted as follows: “In spite of this 
fantastic system, there is a small but courageous 
minority of magistrates who still manage to 
carry on their duties with nobility and self-re- 
spect which lift them above the multitude. It 
is not fair to them that they have to compete 
for business in such a system.” But this quota- 
tion follows a longer statement which tells of the 
rotten state of affairs in the courts of an un- 


known number of justices who employ their 
office solely for personal gain. North Carolina 
is exposed on the north to a state which has 
gone farthest in abolishing the office of justice 
and substituting real judges. Even with this 
lesson in good government North Carolina will 
find it mighty hard to dispossess a vast body 
of officeholders. 


A Correction on Behalf of Wisconsin 


In a footnote to Judge Merrill E. Otis’ article 
concerning the right of the judge to advise the 
jury on the facts (page 105, December, 1937) 
Wisconsin is listed among states where the charge 
to the jury is given in advance of counsels’ argu- 
ments. Mr. Claire B. Bird, of Wausau, Wis- 
consin, says that Wisconsin should not be so 
characterized. While judges sometimes, though 
rarely, make a preliminary reference to the issues, 
“the charge is invariably delivered after the argu- 
ments of counsel are concluded.” 


Half a Bar Not Enough, Says Ruff 


President Walter S. Ruff, addressing the mid- 
winter meeting of the Ohio State Bar Associa- 
tion, made a very strong argument for inclusive 
membership of all practitioners in an official state 
bar, and said that “there can be no question but 
what the supreme court has inherent power to 
control the practice of law in the state of Ohio, 
and it has so held in numerous decisions.” One 
of his arguments for complete membership espe- 
cially deserves quotation: 

“One trouble has been that we have not ap- 
proached the solution of our problem as a unit. 
We, as lawyers, have forgotten the old fable of 
the father, his sons and the bundle of sticks. 
We have been individualists or groups of individ- 
ualists, striving for our own salvation and reputa- 
tion, caring little or nothing at all about what 
is becoming of the dignity and prestige of our 
profession. We must begin to think, not only 
of our own good, but of the good of all, and all 
of us must have a part in that thinking. The 
man in the street thinks that every lawyer is a 
member of the bar association, yet today the 
Ohio State Bar Association is composed of less 
than one-half of the practicing lawyers of Ohio, 
and many of the lawyers of Ohio do not belong 
to even a local bar association, so that we must 
devise some means by which every lawyer will 
be required to be a member of an association, 
and only by complete organization, either by 
integration, federation or some other plan, can 
the lawyers of Ohio approach their problems as 
a unit.” Of course, federation helps, but can 
never solve the bar’s need for complete organ- 
ization. It omits the lawyers who most need 
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the advantages of integration, whether they know 
it or not. 





Racketeering Not Depressed 

Racketeering in Brooklyn was combated for a 
year or two by a “Rackets Bureau,” headed by 
Ralph K. Jacobs, a former assistant prosecutor, 
who had five lawyers to assist. During the year 
1937 the Bureau was permitted to spend $50,000. 
This work is again in the hands of the district 
attorney. In his final report Mr. Jacobs said: 

“Ambulance chasing, accident frauds and per- 
jury have so long been practiced in and about 
the Brooklyn courts that it is futile to believe 
that they can be eradicated by any sporadic en- 
deavor.” 

Some improvement was made, but, according 
to the report, the racketeers resumed full activi- 
ty in the first two months following discontinu- 
ance of the Bureau’s work. A new racket was 
disclosed in the falsification of payrolls in the 
building trades for the purpose of reducing work- 
men’s compensation insurance costs. A nation- 
wide ring of ambulance chasers was uncovered, 
but because its offenses were not within the juris- 
diction, only a few miscreants could be proceeded 
against. 

To believe that dictatorial rule would overcome 
evils evolved in our system because of artificial 
jurisdictional barriers is to overlook the fact that 
dictatorial rule is itself a racket, and is unavoid- 
ably the parent of innumerable local rackets. The 
only way out is through retaining democratic 
modes and freeing them from harmful restraints, 
concerning which considerable progress is being 
made through state compacts. 
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Index and Reprints Available 

The cumulative index to the first twenty vol- 
umes of this JOURNAL is now ready for distribu- 
tion and copies will be supplied to all who apply 
and enclose a three cent stamp. The index has 
the following classification of subjects. Authors, 
Arbitration, the Bar, Court Organization (state- 
wide), Metropolitan Courts, Civil Procedure, 
Claims, Federal Courts and Procedure, Judicial 
Selection and Tenure, Judicial Councils, Legal 
Criminal Procedure, Conciliation and Small 
Education and Admission, and Miscellaneous. 
It makes a pamphlet of twenty pages and should 
be in possession of all who have any consider- 
able number of copies of the JOURNAL. 

Two other pamphlets are obtainable in like 
manner, namely: The Judiciary and the Press, 
an address delivered at the 1932 meeting of the 
Conference of Bar Association Delegates; and 
a publication of the U. S. Dept. of Labor (1926) 
concerning conciliation procedure as employed 
in Denmark and Norway. Both of these pub- 
lications are strongly recommended. 
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The commissioners of the Mississippi State 
Bar have authorized President Marion W. Reily 
to instruct commissioners to organize county as- 
sociations in their districts and urge monthly 
meetings ; to request judges to refrain from hold- 
ing court during the annual bar convention and 
to grant leave of absence to attorneys who wish 
to attend American Bar Association meetings; 
and to have commissioners endeavor to get law- 
yers in their districts who are delinquent to re- 
turn to good standing. 


Classified Index to Volume 21 


June, 1937 to April, 1938 


A Cumulative Index to the first twenty vol- 


umes is available on request. 


A binder holding 


about five volumes costs $1.00. 
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